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1 APPEARANCES:
1 CHAIRMAN BAGOFF: Application PB-24-01, West
2 2 Essex Highlands, Inc. Block 179 Lot 32 Zone IH-1.
HUTT, SHIMANOWITZ & PLOCKER, ESQS.
3 BY BRYAN D. PLOCKER, ESQ. 3 Warner Road. The applicant is proposing to develop a
Bplocker@huttshim.com 4 496 unit inclusionary multifamily residential
4 459 AMBOY AVENUE 5 d | ¢ t 120 tv in th
WOODBRIDGE, NEW JERSEY 07095 evelopment on a vacan acre property in e
5 Appearing on behalf of the Applicant 6 northwest corner of the Township.
6 7 Mr. Plocker, for the applicant.
GACCIONE & POMACO, ESQS. 8 MR. PLOCKER: Good evening everybody. Good
7 BY DIANA P. McGOVERN, ESQ. 9 to see you again.
ONE BOLAND DRIVE, SUITE 102
8 WEST ORANGE, NEW JERSEY 07052 10 Brian Plocker with the firm Hutt,
Appearing on behalf of the Board 11 Shimanowitz and Plocker, on behalf of the applicant.
9
12 CHAIRMAN BAGOFF: Okay.
10 13 Mr. Afran, you have the floor, sir.
BRUCE I. AFRAN, ESQ. 14 MR. AFRAN: Th K
11 10 BRAEBRUN DRIVE : : ank you.
PRINCETON, NEW JERSEY 08540 15 Good evening everyone. Bruce Afran for the
12 éppearlng on behalf of the Objector, We Care NJ 16 objector, We Care NJ. Good to see everyone again.
orp.
13 17 We have one witness tonight, it's possible
14 18 there may be a second witness, I'm not sure yet. That
5
16 19 witness is Mark Gallagher from Princeton Hydro who is
17 20 testifying as to wetlands, ecology and hydrology.
18
19 21 Before we do that, I want to raise one
20 22 housekeeping issue. I don't mean this at all by
21
22 23 criticism of the applicant, I was just wondering if we
23 24 roughly know when the supplemental geotechnical report
2; 25 is coming in because that affects some of our planning
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1 of our witnesses. If we don't, that's fine, we'll talk 1 Drexler or Temple?
2 later on. 2 A. Temple University.
3 Mr. Plocker gestured, I think, we don't know 3 Q. And what course is that?
4 vyet. 4 A. Wetlands Ecology.
5 MR. PLOCKER: I didn't make any gesture. 5 Q. And how long have you taught that course for?
6 MR. AFRAN: I'm sorry. 6 A. Eight years.
7 MR. PLOCKER: We'll have to get back to you. 7 MR. AFRAN: Without going further, 1 believe
8 I know the test was done and, you know, but you and me, 8 this would qualify the witness in his field of wetlands,
9 we're all busy, we'll have to check. 9 ecology and hydrology. 1 could do more but I don't
10 MR. AFRAN: Fine. Okay. 10 think it's necessary.
1 So in terms of planning witnesses, to some 1 CHAIRMAN BAGOFF: Everybody okay? Any Board
12 degree ours depend on that but we'll work through it the 12 members have a question.
13 best wet can. 13 Let me ask you a question before we get started.
14 So we have one witness tonight. I'll call 14 What area of the ordinance would his testimony apply to
15 Mark Gallagher. 15 that the Panning Board can use to make their decision?
16 MS. McGOVERN: Please put your full name on 16 Is this the body that should be hearing this
17 the record and spell your last name. 17 information.
18 THE WITNESS: Mark Gallagher, 18 MR. AFRAN: Well, it relates really in the
19 G-A-L-L-A-G-H-E-R. 19 same way to the prior witnesses who testified as to
20 MS. McGOVERN: Please raise your right-hand. 20 forest ecology, stormwater management and ornithology.
21 Do you swear or affirm the testimony you are about to 21 And the principle is very simply, the Board has an
22 give will be the truth the whole truth nothing but the 22 expert, Mr. DeFeo, who was contracted to provide an
23 truth. 23 environmental appraisal. The applicant signed a
24 THE WITNESS: 1 do. 24 settlement agreement agreeing to submit it's site plan
25 Ms. McGOVERN: Thank you. 25 application to DeFeo for comment for -- as for
8
1 MARK GALLAGHER, having been duly 1 environmental appraisal, and Mr. DeFeo testified
2 sworn under oath testifies as follows: 2 pursuant to that. The settlement agreement is a
3 Q. Idon't know if the people could hear me in the 3 mandatory part of this proceeding and therefore this is
4 back. I know there's, the air-conditioning is necessary 4 relevant to environmental evidence Mr. DeFeo gave. Now,
5 butis it okay -- can you hear? TI'll ask Mr. Gallagher 5 he didn't cover a full range of these subjects as our
6 to begin, I'll ask if he would speak up just because 6 witnesses are, and that's the point. He limited his
7 there is air-conditioning. 7 discussion largely to deer fencing and the impact on
8 Let me just qualify the witness. 8 regenerating the understory in the woods with deer
9 Mr. Gallagher has been sworn. 9 fencing, but that's not all there is to an environmental
10 Mr. Gallagher, who are you employed by presently? 10 appraisal. And since the applicant's required to
11 A. | am the president of Princeton Hydro. 11 undergo an environmental consultation with Mr. DeFeo,
12 Q. I think you may have to speak louder. You can 12  our point is there is substantial environmental harm and
13 actually use this ultimately when I'm done. 13 evidence to show that from the project and all that's
14 And what is your area or focus presently at 14 relevant in the way that I described.
15 Princeton Hydro? 15 CHAIRMAN BAGOFF: I am going to ask Mr.
16 A. It's primarily regulatory compliance. Geological 16 MacNeill, our board engineer, who is paid -- our board
17 restoration. 17 engineer is paid for by the Planning Board. He is an
18 Q. Geological restoration? 18 independent person that looks at all sides, he is not
19 A. Correct. 19 involved with the applicant or the objectors. He is
20 Q. What is your degree in? What degrees do you 20 charged with looking at information that we present to
21 hold? 21 him and coming back and saying this is your purview or
22 A. | have a bachelor's degree in biology from 22 it's the purview of another regulatory body. If it is
23 Moravian College and a master's degree from Rutgers 23 not in the purview of the Planning Board to use that
24 university. 24 information in their decisions then it should be
25 Q. Now, I understand you also teach a course at 25 somewhere else. If, on the other hand, it is pertinent
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1 and we can use it in our discussion making process then 1 as to what type of evidence goes before what body is not

2 we should hear it. So I am going to defer and, I am 2 within the professional training of an engineer and he

3 sorry, I want to qualify you and your expertise. You 3 doesn't have that authority. So you are asking his

4 have any expertise in stormwater management or exactly 4 opinion, you are asking the opinion of an expert, I

5 what, hydrology? 5 would say not an expert in that field. And so therefore

6 MR. MacNEILL: Yes, exactly. SolI am a 6 he doesn't have the right and the Board should not be

7 licensed professional engineer in the State of New 7 consulting him on a jurisdictional question. So I do

8 Jersey. I have over ten years of experience. In that 8 raise the objection.

9 time I have reviewed or designed over 100 stormwater 9 CHAIRMAN BAGOFF: We are asking him to give
10 management designs as well as obtained NJ DEP land use 10 us an opinion as to information you provided relevant to
11 approvals, including freshwater wetlands, as well as 11 making our decision.

12 flood hazard areas. 12 MR. AFRAN: It's exactly the same point.
13 CHAIRMAN BAGOFF: You read the description, [13 How can the engineer decide an issue of relevance as to
14 the testimony provided before us, is this in the purview 14 an objectors position. It's not in the engineer's
15 of the Planning Board and can we use it or is there 15 purview to make rulings on whether evidence is proper or
16 another regulatory body that should be hearing this? 16 improper. The only one that can make that ruling is
17 MR. AFRAN: Before the answer comes forward, |17 you, Mr. Bagoff, because that's your job as Chair
18 I raise an objection to the question and the reason for 18 ultimately. But certainly the engineer has no purview
19 thatis, I mean no disrespect to you or the engineer. 19 to say whether evidence is relevant in a site plan
20 The reason for that is the engineer doesn't decide what 20 application. It's outside -- I never heard of such a
21 evidence and testimony is heard by the Planning Board. 21 request.
22 Number one. That's for the Planning Board to decide if 22 CHAIRMAN BAGOFF: Well, stick around.
23 it wishes to rule in or out evidences or not allow a 23 MR. AFRAN: Also evidence hasn't been heard
24 witness to be heard, but the engineer doesn't have any 24  yet.
25 special role here in telling the Board what it should 25 CHAIRMAN BAGOFF: Right. So.
10 12

1 hear or not hear. Nor is the engineer a lawyer, even 1 Ms. McGOVERN: The Board Chair is not

2 Ms. McGovern doesn't have the power to make such 2 suggesting that Mr. MacNeill is going to make a

3 decisions. So the engineer, not being a lawyer, is not 3 decision. He is asking him to give the Board

4 in a position to say what this Board should hear 4 information so that the Board can make that

5 jurisdictionally. It should not -- that's outside the 5 determination as to whether this is useful or not. Just

6 purview of the engineer. 6 going to flesh out what types of information are helpful

7 CHAIRMAN BAGOFF: I asked the engineers 7 or relevant to this application.

8 opinion based on his expertise. The Board will then 8 MR. AFRAN: My clients are not bound by an

9 talk amongst ourselves in the public view and decide 9 engineers opinion about what's helpful to the Board and
10 based on what's provided -- the information provided and 10 understanding the objectors position or the applicant's
11 I understand what you're saying, we are not asking him 11 case. So even though it's been put to the engineer in
12 to say yes or no for us, we are asking him in his 12 the context of well, we want your opinion to guide us,

13 opinion can the Board use this information to make a 13 it would be like Mr. Gallagher, a wetland scientist, to

14 decision or should it be viewed by another governing 14 give expertise on whether or not a building can sit on a
15 body to make a decision. 15 ridge without collapsing. The engineer is not a lawyer
16 MR. AFRAN: And the basis of my objection is 16 and is not someone with expertise in relevance. This is
17 very simple. That I don't know what the engineer will 17 evidentiary questions and we are a quasi judicial body
18 say, but it's my job to object to something I don't 18 here and Mr. Bagoff ultimately makes these decisions.
19 like. I don't hear something and say wait, I object. 19 But asking the engineer to give his view of what is

20 The point is that the engineer is not a lawyer. The 20 relevant is simply another way of asking the engineer to
21 engineer doe not have expertise in the jurisdiction of 21 make a legal judgment. It's simply outside his purview.
22 different body's. Now, if I ask Mr. Gallagher to speak 22 I've never heard of a board requesting an engineer to
23 to an engineering question, he would not have the basis 23 give such an opinion.

24 to give an opinion nor would the Board be justified in 24 CHAIRMAN BAGOFF: That's why we asked the
25 hearing it. In the same way a jurisdictional question 25 engineer for an opinion and we'll listen to the opinion
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1 and we'll make a decision based on the opinion. That's 1 respect to wetlands. So we would say that, that statute
2 why they're experts. 2 and the DEP, which is empowered by that statute, is the
3 MR. AFRAN: If you're making a distinction 3 body that has exclusive jurisdiction over wetlands. So
4 of addressability and jurisdiction based on the opinion 4 we would object to the testimony and the Board
5 of the civil engineer, then you're asking to be guided 5 considering any testimony regarding wetlands, which is
6 with expertise from someone who doesn't have that 6 within the exclusive purview of the DEP.
7 expertise. An engineer doesn't have expertise on 7 And I want to address one more comment that
8 evidentiary evidence or jurisdiction, administrative 8 Mr. Afran had addressed and he's addressed it previously
9 jurisdiction. 9 that Mr. DeFeo was retained by this Board. He's
10 Well, I also make an additional point that 10 mentioned in the settlement agreement, and I just want
11 someone just made now to me. That an engineer is not a 11 to make it clear, there's a statement that, you know, he
12 wetlands scientist, an ecologist or active in any 12 has to issue an environmental report and I am going to
13 related field and therefore the relevance finding of the 13 read from the settlement agreement, Section 20.5.1 under
14 engineer really cannot guide the Board because the 14 Completeness. It says, after it talks about the
15 engineer is not an expert in the field. I spoke as to a 15 submission and where that's deemed complete, "In
16 consultant, I don't know if you heard what I said. 16 addition, the Applicant shall submit all the plans to
17 CHAIRMAN BAGOFF: I heard. 17 DeFeo and Associates, the Townships environmental
18 MR. AFRAN: Therefore he is not an expert in 18 consultant, for review and comment." And that we shall
19 this field anyway. 19 meet with him in good faith regarding all trees. I am
20 CHAIRMAN BAGOFF: We have to be able to take | 20 paraphrasing.
21 the information and make sure that we can use it based 21 The settlement agreement also specifically
22 on our ordinance and the law. If we spend time 22 references that the applicant and this application was
23 listening to information that we can't use based on our 23 exempt from any kind of Environmental Impact Statement
24 ordinance and the law it was information that's on the 24 under the ordinance, and with all due respect to the
25 record but it may or may not be relevant. So what I 25 witness that recently testified on behalf of the
14 16
1 would do to meet in the middle is start, and I know 1 objector, such as Mr. Devito about trees and the birds,
2 there's a PowerPoint presentation, we'll listen and go 2 those are items that are typically required as part of
3 from there. How's that? 3 an EIS. So the applicant's going to state for the
4 MR. AFRAN: Can I take one second, my mother | 4 record that it seems that the objector group is seeking
5 has an issue. 5 this Board to consider information in connection with
6 CHAIRMAN BAGOFF: Go ahead. 6 the application that the application was explicitly
7 MS. McGOVERN: While you're figuring that 7 exempted from by the town council by way of the
8 out. The PowerPoint presentation, will you send it over 8 settlement -- by way of the court ruling in the
9 to Joe. 9 settlement agreement.
10 MR. FAGAN: I have it. 10 MR. AFRAN: I appreciate Mr. Plocker's
1 MS. McGOVERN: You're way ahead of me. 11  comments, I assumed he'd address the issue in a similar
12 What is that exhibit marked? 0-14. Okay. 12 way he did. I would just note, all though the ordinance
13 MR. AFRAN: Thank you, Mr. Chairman for 13 does release, at least, and I don't have in it front of
14 hearing me out. I appreciate it. 14 me, but let's assume just for the sake of argument, most
15 MR. PLOCKER: Mr. Chairman, may I. 15 environmental constraints are all released under the
16 I think I know where the Board is trying to 16 ordinance, nevertheless, this is a fundamental point,
17 go, so I just want to state for my record that Mr. 17 the applicant signed voluntarily a settlement agreement
18 Gallagher, he's being qualified as a wetlands expert. 18 agreeing to submit to an environmental appraisal in this
19 The applicant would object subject to the Board's 19 site plan application. So regardless of what the
20 discretion to allow him to testify, but wetlands is a 20 ordinance does say, in the settlement agreement that the
21 very specific area that's regulated by a very specific 21 applicant voluntarily signed and agreed to does commit
22 statute, the Freshwater Wetlands Act and the last 22 the applicant to an environmental -- the application to
23 section of that act, it's N.J.S.A. 13:9B-30 pretty much 23 an environmental appraisal and that's the point. The
24 says that no town, no subdivision of a town such as a 24 applicant voluntarily did that in the settlement
25 Planning Board can make any rules or regulations with 25 agreement.
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1 CHAIRMAN BAGOFF: And for the record, the 1 THE WITNESS: No problem.
2 Planning Board was not a signatory or participant in any 2 So what I want to discuss today is one,
3 settlement agreement. So we are going to consider the 3 where the wetland is and in general how the wetlands
4 TH-1 zone only. So let us not talk anymore about the 4 function on the West Essex Highlands site. And that
5 settlement agreement. 5 ends up being important because it's the basis for
6 MR. AFRAN: Well, with respect I must 6 understanding what the impacts are.
7 respectfully disagree. Because the settlement agreement 7 We mentioned New Jersey before and this is
8 binds the applicant to submitting to a site plan 8 New Jersey's definition of a freshwater wetland. An
9 application and binds the applicant to submitting to the 9 area that is inundated or saturated by surface water or
10 environmental appraisal. And so whether the Planning 10 groundwater frequency enough to support, under normal
11 Board's a party to it or not, the applicant assumed 11 circumstances, vegetation adapted to life in saturated
12 those duties. 12 soil conditions.
13 CHAIRMAN BAGOFF: Mr. Plocker. 13 MR. AFRAN: Could I just ask Mr. Gallagher
14 MR. PLOCKER: I want to clarify, Mr. Afran, 14 to hold the microphone close to his mouth. I can't hear
15 when you said, we submitted to an environmental 15 you very well.
16 appraisal, are you referring to any provision in the 16 A. The vegetation that is growing in wetlands,
17 settlement agreement other than the one I just read? 17 typically called hydrophytic vegetation. And one of the
18 MR. AFRAN: No, but I think that's good 18 key elements to this is hydrology and there's three
19 enough. "In addition, WEHI shall submit all plans to 19 parameters that are required to define vegetation.
20 DeFeo and Associates, the Township's environmental 20 Hydrophytic vegetation, soil and hydro soils, soils that
21 consultant, for review and comment." And following 21 are saturated long enough that they change their
22 that, th Planning Board hired Mr. DeFeo under a contract 22 characteristics. As | said, hydrology is the key point.
23 to provide an environmental report and therefore 23 And to be a wetland the New Jersey manual, 1989 manual
24 anything responsive to environmental issues in harm is 24 describes that soils have to be saturated within
25 relevant and admissible in this hearing. 25 one-foot of the soil surface for as little as one week
18 20
1 MR. PLOCKER: And the ordinance explicitly 1 during the growing season. So those areas that are
2 exempts an applicant from the items required by an EIS. 2 saturated for only one week, really if you look at a
3 So why in any instance would Mr. DeFeo consider a review 3 gradient of how wet an area is and upland doesn't have
4 of those items and -- let me finish. And I'm just going 4 any of the wetland hydrology characteristics and then
5 to leave that to the Board and if that is the objectors 5 there is a wetland boundary and right at that line is th
6 position on the issue, I am fine with the record on 6 driest part of the wetland and that's where the
7 that. 7 definition sits. That might only be saturated for one
8 MR. AFRAN: And the documents, I'll just 8 week at the beginning of a growing season. Itis
9 essentially repeat again, we the agreed to submit to the 9 because of that, that impacts the forested grounds can
10 environmental appraisal. 10 be pretty easily done and anything that modifies
1 CHAIRMAN BAGOFF: Okay. 11 hydrology, either surface flows or groundwater flows,
12 MR. AFRAN: Thank you. 12 could impact the composition of a wetland, how the
13 As always, I think Mr. Plocker and I 13 ground functions and one of the key purposes is wetland
14 appreciate the Board's tolerance in listening to U.S. go 14 nutrient transformation. So when the nutrients go
15 back and forth. 15 through a wetland they're absorbed and they're
16 CHAIRMAN BAGOFF: Nice colloquy. 16 transformed into a different form that's less
17 Go ahead, sir. 17 problematic than surface water and which is one of the
18 MR. AFRAN: Mr. Gallagher, your credentials, 18 main reasons to protect it.
19 1 believe, have been accepted, you are now testifying as 19 This is just a depiction of what I've been
20 an expert. Would you prefer to use this microphone so 20 describing. So this is the groundwater, this dash line,
21 you could be louder and hold it right up. I am told by 21 and this is in the spring where it's higher. And then
22 Mr. Fagan that if I speak, because of the audience 22 as the growing season progresses the water table drops.
23 online, I will have to walk over and share the mic, but 23 And typically that happens in spring when the leaves on
24 1'd rather Mr. Gallagher be heard by everyone and I will 24 the trees come out. These now are subject to
25 go over and do that when I have to. 25 transpiration. So the trees literally pull the water
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1 out of the soil and the water table drops. The wettest 1 Hasbrouck silt loam poorly draining water table
2 time in the growing season right here. This represents 2 is at the surface. Restrictive horizon, again, that
3 that point. And then anything more upland of that 3 fragipan is 6-34 inches.
4 wetland the water table is deeper than one-foot. 4 This is just a general depiction of what that
5 Now, one of the other key elements on any site 5 fragipan means to the site. Just so happens that this
6 investigation is understanding of soils and this is a 6 site the soils had developed on a glacial hill.
7 soil map taken from the U.S. Department of Agriculture 7 So how does this site functional in general.
8 Web Soil Survey. And I believe it's the same one the 8 During a rainfall event water either runs off and
9 applicant used in their submission. And on this site 9 percolates through the soil, but when it goes through
10 there's three main soils. The ones with a B are Boonton 10 the soil and reaches the fragipan that's where it percs
11 soils, and there's a Haledon series, and a Hasbrouck 11 and tends to move down slope and these fragipan's, as |
12 series. There are three main soil types. 12 showed you with the depth of the fragipan based on the
13 The Boonton soils are well drained. The Haledon 13 different soil series, all go down towards the streams
14 soils are somewhat poorly drained and the Hasbrouck 14 that drain the site. And this is what it shows. It
15 soils are poorly drained. The Hasbrouck soils typically 15 comes down and right about this point is where the
16 would occur associated with wetlands. 16 fragipan get's close enough to the surface that the
17 This just at section of their site plan showing 17 waters is perched above it and dries that well
18 Basin 7. You can see this is Haledon soil. The area 18 hydrology. And ultimately it's discharged through the
19 with BOGBC, that's Boonton soil. And this doesn't show 19 stream channel that tends to be somewhere in the middle
20 any Hasbrouck. 20 of the low point of the ground.
21 Here's a general description. These soils, 21 This is just a picture of the stream just as it
22 Boonton soil is on the steeper slopes, well drained and 22 leaves the site. One of the things that's important,
23 what they call a fragipan at 29-50 inches and this 23 streams tend to be rock lines. So that fragipan, that
24 information is taken out of the web soil survey. And 24 water moves along the fragipan and discharges to the
25 that fragipan is a very dense impermeable layer of soil, 25 stream which means the streams are considered to have
22 24
1 actually very brittle and any water that's percolating 1 intermittent flow, so it is likely that July and August
2 or infiltrating through the surface soil tends to get 2 these streams are probably dry, but the early spring and
3 hung up or sits on top of that fragipan and that's a 3 winter they're full.
4 very important part of the soil. 4 MR. AFRAN: I want to see if this mic is
5 The Haledon series somewhat poorly drains and the | 5 working Mr. Fagan gave me.
6 fragipan is a little shallower, 24-36 inches. So on 6 Itis. All right.
7 this site the Boonton soils tend to be in the higher 7 THE WITNESS: Yes.
8 landscape position, the Haledon soils are more on the 8 MR. AFRAN: I wouldn't have interrupted if I
9 mid slopes towards the bottom and the last one, that 9 needed to speak. Thank you.
10 Hasbrouck soil, that's another poorly drained soil or 10 A. This is a plan in the applicant's plan set that
11 ones associated with the wetlands. 11 shows where all the wetlands are. You can see the
12 So Hasbrouck soils are poorly drained and that 12 wetlands are in this pattern. The darker gray
13 fragipan is down near the slope. Again, that fragipan 13 delineates the state open water or the headwater streams
14 is a restrictive horizon that water tends not to move 14 that drain them. And this might help show better.
15 down through. Percs on top. 15 These are the main drainage areas on the site. If you
16 Another description of Haledon soils. That depth 16 look at the topography you can see that it kind of
17 of the water table is about 7-18 inches. And that is 17 creates a bowel on this side. Everything's forced to
18 because the water is sitting above that restrictive or 18 the wetlands, the stream in the western watershed.
19 fragipan perch. And perched water is 12 inches off the 19 The eastern watershed of the site is a little
20 surface in late winter and early spring. And | know 1 20 different up here, you can see the way the contour wraps
21 listened to Sean's testimony he talked about mottling 21 around the wetlands. The stream that creates that
22 but another term which means the same is redoximorphic |22 bowel, so all the water, either surface water or ground
23 features that change the colors of the soil indicates 23 water, flows towards that wetland and the two streams.
24 seasonal high water table. And Haledon series it could 24 MR. AFRAN: For the record, you're depicting
25 be as high as 18 inches from the surface. 25 the western drainage area, the darker green and the
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1 eastern drainage area, the lighter green, is that 1 water in the wetland draining towards the basin. And
2 correct? 2 there's two things here that are important. One, and we
3 THE WITNESS: That's correct. 3 said it before when Sean Walsh testified, somehow their
4 A. So with the development what's happening, this 4 testimony missed the fragipan. Missed the restrictive
5 Dblue indicates the current surface flow patterns towards 5 horizon. But this is an issue defined and well looked
6 the wetlands. Pretty much follows the topography high 6 at here.
7 to low and the wetlands occupy the lower landscape 7 Here's the same basin.
8 position on the site. And this is a typical headwater 8 And the groundwater elevation, they have the
9 wetland system where this is the beginning of Canoe 9 estimated seasonal high elevation at 519. Well, go
10 Brook. Both streams are at the headwater of Canoe 10 back, their's 540, wetland elevation 536, it's like 15
11 Brook. But with the development you see that that 11 feet lower than the wetlands. One of the things to
12 current pattern now is modified by man, it's designed to 12 remember in those sites is that wetland hydrology should
13 collect stormwater and be directed towards stormwater 13 make sense. That groundwater flow path that follows the
14 facilities or best management practices. This features 14 contours, follows the topography towards the wetlands,
15 stormwater basins, whatever it might be for treatment, 15 it's just a natural way that these wetlands function.
16 and ultimately discharged. You can see these pink 16 To find a seasonal high water table below the elevation
17 arrows are collecting and ultimately discharging well 17 of a wetland, and not by feet by more than ten feet,
18 below the wetlands on the site. So it is modifying that 18 makes no sense. That water here from that seasonal high
19 flow path of surface flow to the wetlands. You could 19 water table is not flowing uphill. So this basin does
20 see in the western wetlands about 32 acres, it's reduced 20 two things, one, it makes no sense. Partly because it
21 by nine acres, roughly 28 percent of the flow that goes 21 is lower than the wetland for a seasonal high water
22 there. 22 table.
23 And as | was saying before, these are forested 23 But two, the designer would have to take into
24 wetlands that tend to be a dryer end of a wetland 24 account the water from the wetland and the stream are
25 contiguum. So the reduction in surface water flow has 25 now being redirected towards the wetland. That's an
26 28
1 an impact. 1 additional amount of water in the basin that impacts
2 The eastern wetlands are similar. 48.4 acres, 2 function.
3 it's going to be reduced by 16 acres. So 33 percent of 3 Again, you can see this is the high water table
4 the existing drainage area. 4 here, 528. 522. 5109.
5 Just another depiction of the post development 5 Q. Now, whose seasonal high measures are those?
6 drainage area. You could see where the drainage area 6 A. These are the applicant's soil investigation.
7 will be reduced, the same with the eastern drainage 7 Q. Thank you.
8 area. 8 A. AnNd these are just from the applicant's plan.
9 In addition to surface flow paths, the 9 The red is what I added to make it easier for you and
10 groundwater flow paths are also indicated. And 10 the audience to see.
11 generally, as | was saying, that groundwater hydrology 1 Same basin, this is Basin 7. Again, here's the
12 is moving over those restrictive horizons, in this case 12 wetland, 534. This stormwater basin estimate seasonal
13 the fragipan, and it's moving down slope towards the 13 highis 519. It's only 50 feet away and it should be up
14 wetland towards the stream. And at a minimum it's being | 14 slope. The water should be flowing towards the wetland
15 daylighted or it's discharging to the surface at or near 15 and in this case it is indicating that the seasonal high
16 the stream. 16 water table is 15 feet lower than the wetland. Once
17 And here's an example of one of the impacts. So 17 again, it just doesn't make sense.
18 this is the wetland, this is Basin 7, one of the 18 Basin 7, same idea. Basin bottom, 544. Wetland,
19 infiltration basins. So the basin's bottom is proposed 19 546. Here is 548. 550 contour. Basin bottom, once
20 at532. The wetland elevation is 540. So the 20 again, is below the elevation of the wetland.
21 infiltration basin is eight feet lower than the adjacent 21 And the test pits show a seasonal high water
22 wetland. And one of the key issues here is that 22 table of anywhere from 537 to 542. And we'll go back,
23 groundwater flows towards the wetland. With this part 23 sorry, and look at the wetland elevation. 546. 544.
24 of their development it's changing the hydraulic 24 So, again, the natural path of water in the groundwater
25 gradient from the water going to the wetland to the 25 should be towards the wetland. It should be a gradient
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1 from high and discharging at the low point in the 1 Now, that water after construction will go where
2 landscape by the wetland. To have a seasonal high water | 2 on your chart?
3 table below the elevation of the wetland, again, makes 3 A. Well, some of it, anything outside of the
4 no sense. 4 development footprint will continue toward the wetland.
5 That was it. Thank you. 5 But anything below the ridge line that would normally or
6 CHAIRMAN BAGOFF: 1 have a question. 6 currently flow toward the wetland would be collected.
7 Q. I have some follow up questions for the witness. 7 Q. Now, those four blue arrows on the left side,
8 CHAIRMAN BAGOFF: Go right ahead, sorry. 8 those would be redirected?
9 Q. So let me be clear, when you are reciting the 9 A. The upper part of those arrows, yes. Because it
10 wetland figures -- I'm sorry, the high water table 10 starts at the ridge over here somewhere.
11 figures, you're citing the applicant's calculations? 1 Q. Okay.
12 A. Yeah, all the estimated seasonal high water 12 A. So this is the part that flows.
13 tables are from the applicant's soil survey or soil 13 Q. That's why there's more drainage area lost on the
14 investigation. 14 eastern side than the western?
15 Q. Now, Mr. Walsh testified that he thought their 15 A. That's correct.
16 elevations were incorrect because the actual water 16 Q. Okay. Thank you.
17 tables higher based on what the mottling showed. Is 17 And I see the pink arrows on the lower left-hand
18 this similar in direction to what he was saying? 18 corner going into the basin, you see that?
19 A. Yes, itis. 19 A. Here?
20 Q. Okay. 20 Q. Yes. And then there is an arrow going off the
21 So you're making, you're illustrating now by 21 chart, that's going back into the stream at the bottom,
22 comparing these measured points from the applicant with 22 s that correct?
23 the situation with the actual wetlands elevation, high 23 A. That's correct.
24 water table? 24 Q. So I understand you to be saying that the water
25 A. Correct. 25 that would normally flow across into the wetland is
30 32
1 Q. Thank you. 1 being deviated away down to the bottom, is that correct?
2 Now, if you would be kind enough to turn to slide 2 A. That's correct.
3 -- they're not numbered. With the arrows. The blue and 3 Q. Now, if we look at the center again, we see, if
4 violet arrows. That's it. Thank you. 4 you look at the lower part of the chart in the center
5 I want to be clear that this is understood, the 5 there is a speckled area in gray, that's a wetland,
6 blue arrows represent the current movement of water 6 correct?
7 across the site as conditions presently are, is that 7 A. In the center, yes. The stippled area.
8 correct? 8 Q. Yeah, the stippled area. That's what you look
9 A. That's correct. 9 for.
10 Q. And your inclusion of the pink arrows show 10 Now, there are blue arrows, again, I think
11 movement after the development is constructed, is that 11 there's four of them going in the center right to that
12 correct? 12 stippled area, do you see that?
13 A. That's correct. 13 A. Yes.
14 Q. Okay. 14 Q. Okay.
15 Now, when you say that -- well, if you look at 15 That represents the current flow of water into
16 the lower left-hand corner -- well, strike that. 16 the wetland, is that correct?
17 If you look in the middle at the top you see blue 17 A. That's correct.
18 arrows moving to the right. Essentially perpendicular. 18 Q. Okay.
19 Do you see that? No, on the other side. No, on the 19 Now, looking at where those arrows begin, what
20 other side. That'sit. Yes. On the right side -- left 20 would be the difference in water flow after this is
21 side, excuse me, my apologies. On the upper right side 21 constructed based on the pink arrows?
22 there's four arrows in blue. Now, those are directed to 22 A. Well, the surface load is all collected by the
23 the wetlands in the gray mottling, is that correct? 23 stormwater system and redirected to different BMP's.
24 A. Correct. 24 There would be impervious gradient parking lots to this
25 Q. Mottling I mean the gray speckles on the map. 25 basin down here.
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1 Q. Well, but there will no longer be a stippled area 1 then moves over the fragipan slowly down the slope.
2 in the lower center, is that correct? 2 Q. Now, I think we all understand the groundwater
3 A. That's correct. 3 movement because stormwater goes across the site.
4 Q. And, again, on the far right side, again, the far 4 A. Yes.
5 eastern part of the drainage area there's a series of 5 Q. In terms of losing the groundwater, you referred
6 blue arrows, again, going to the stippled area. Would 6 to construction of the building, what does that do
7 your testimony as to that area be the same? 7 physically to the movement of groundwater and its
8 A. Yes, it would be. 8 ability to do that? Can you explain that.
9 Q. Now, what is the affect ecologically of losing a 9 A. Well, in the orange building, again, we're
10 substantial portion of the normal water that drains to 10 talking about kind of somewhat a U-shaped building, this
11 these wetlands today? 11 blue arrow is the water that would be below that would
12 A. Well, as I said, one, it's less water. Less 12 hit the building and tend to mound on the upgraded side
13 surface water runoff getting into the wetlands. But the 13 and then tend to be a shadow. There's no water on the
14 groundwater hydrology is equally as important, if not 14 downgraded side. So the building would essentially
15 more important and some of the areas it's not just 15 cutoff all that groundwater.
16 cutoff. Now I will give an example. Like the 16 Q. And by U-shaped building you mean the one in the
17 foreground water flow it would be following the same 17 center, there's another one on the upper part of the
18 general path as the blue arrows but you will have less 18 chart?
19 surface flow, but this building, just to fill a large 19 A. Correct. The one that's in the center on the
20 structure like this, is going to completely eliminate 20 south.
21 ground water flow towards that way. 21 Q. Thank you.
22 Q. The center wetland at the bottom? 22 And now, when wetland areas lose say 28 percent,
23 A. Correct. 23 33 percent, whatever they be, of the drainage, what does
24 Q. Okay. 24 that typically do to the ecology of those sites?
25 Again, you're referring to the winged orange 25 A. Well, the one key thing is there would be less
34 36
1 structure in the middle, correct? 1 water to drive the hydrology that makes their wetland.
2 A. That's correct. 2 So you can anticipate some of those current wetland
3 Q. Now, so you're saying that, if you go back to the 3 areas will be dryer and especially the ones that are
4 chart with the, I think it was an orange fragipan line. 4 more dead will probably come up upland. They'll no
5 Do you recall that chart? That's it. 5 longer enough water to drive hydrology into the wetland.
6 You say the ground water movement, now I see a 6 Q. And so when they change their wetland to the
7 word that says, permeable layer, and then there's a gray 7 upland what does that do to the flora for example?
8 area with an arrow, then there's the orange fragipan 8 Typically would they grow there?
9 line. What does this relate to in terms of groundwater 9 A. It would be a change in the plant species
10 movement to the wetland and streams, how does this 10 composition of the wetland.
11 relate? 1 Q. And does that affect the flora?
12 A. Because of the restriction provided by the 12 A. There's an element of that, especially in the
13 fragipan, that's even though water might move downward | 13 wetter parts that a lot of the variable chemical
14 and in surface layers once it hits the fragipan it 14 reactions that occur in wetlands occur when they're
15 starts to move laterally and that's represented in the 15 saturated. An anaerobic or anaerobic conditions that
16 gray color as saturated. 16 allow oxygen and that's where nutrients are transformed.
17 Q. Is this what you mean by groundwater movement? 17 If they're dryer there are periods it won't be as long
18 A. Right. 18 and so that function ends up being negatively impacted.
19 Q. Continue, sorry. 19 Q. You when you were describing the types of soil on
20 And so the discharge point there would be similar 20 the site, in those three types of soil, and you
21 to the discharge point on the chart where the stippled 21 mentioned there was a source, but I couldn't quite hear
22 area in the center is, is that correct? 22 you. Could you define the source of the information
23 A. Yeah, this groundwater flow follows a similar 23 about the soil composition on the site? What is the
24 path as the blue arrows. It's just a slower moving 24 source for that information.
25 water that the rainwater peculates into the ground and 25 A. For the mapping and the information?
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1 Q. Yes. 1 CHAIRMAN BAGOFF: Correct.

2 A. U.S. Department of Agriculture Web Soil Survey | 2 THE WITNESS: -- are the soils on the ridge

3 and U.S. Department of Agriculture Official Soil 3 similar?

4 Description. 4 CHAIRMAN BAGOFF: Right.

5 Q. And the information you took is that specific to 5 THE WITNESS: My answer is probably, yes.

6 this site? 6 CHAIRMAN BAGOFF: Okay.

7 A. The official soil description just describes that 7 Okay. Mayor McCartney, do you have any

8 soil series. The Web Soil Survey map has a little more | 8 questions?

9 detail. There are some for Essex County but not 9 MAYOR McCARTNEY: Chairman, thank you.
10 necessarily specifically to the site. 10 So I am trying too make sense of this. With
1 Q. But for the vicinity? 11 Mr. Gallagher, your testimony that, yes, the buildings
12 A. Correct. 12 will in fact displace the water.

13 MR. AFRAN: Just need one moment, please. 13 MR. AFRAN: Mayor, I couldn't hear.
14 Mr. Chairman, I think we should just offer to mark the 14 MAYOR McCARTNEY: I am just trying to
15 slide presentation. I don't remember what number we're 15 reiterate that Mr. Gallagher's testimony was saying
16 up to and Jamilet, I haven't given her all the exhibits 16 that, yes, the project will displace the water. But it
17 vyet, so I have absolutely no idea what number we're up 17 would seem to me that being an overlay zone on what the
18 to. 18 stormwater management plan is, on how is that water
19 MS. McGOVERN: We are on 0-14. 19 being redirected and we don't see that. So do you
20 MR. AFRAN: Thank you. 20 understand what I am saying?
21 So we would offer that as Exhibit O-14 for 21 MR. AFRAN: I could follow-up.
22 the objector. 22 MAYOR McCARTNEY: I understand it's being
23 So that concludes my questions for now, 23 displaced, but maybe it was the beginning of the year
24 unless anything prompts anything further. Thank you. 24 about stormwater and stormwater management.
25 CHAIRMAN BAGOFF: Thank you very much for |25 MR. AFRAN: I think I could help by
38 40

1 vyour presentation. 1 following up with a question, if that's all right.

2 Could you go to the mapping. See Howell 2 Could you please go back to the map with the arrows.

3 Drive and as an expert is this a unique piece of land 3 THE WITNESS: Which one?

4 that is not found anywhere else in the surrounding area 4 MR. AFRAN: The map with the arrows. Blue

5 territory? There was a map that you had of the 5 and violate arrows. Okay. Now, is it possible to zoom

6 property. That one. So is this a unique piece of land, 6 in little bit on that. Thank you.

7 nowhere else to be found or are -- 7 Now, on this map you're showing the pink

8 THE PUBLIC: Can't hear you. 8 arrows demonstrating water going to certain defined

9 CHAIRMAN BAGOFF: Is this a unique piece of 9 places, correct?

10 land similar with the fragipan or are the other areas 10 A. Correct.

11 contiguous to this similar? 1 Q. Now, looks like conduit or some kind of a

12 THE WITNESS: Adjacent to this? 12 semicircle, is that correct?

13 CHAIRMAN BAGOFF: Correct. 13 A. Yes.

14 THE WITNESS: No. 14 Q. Okay.

15 CHAIRMAN BAGOFF: No which? 15 Now, then there are detention basins built into
16 THE WITNESS: The land adjacent to this 16 the, say on the bottom where you pointed to and there's
17 property are all developed. 17 several. This is part of the stormwater management

18 CHAIRMAN BAGOFF: But initially we are 18 plan, isn'tit?

19 talking, I am asking before it was developed, Howell 19 A. Itis, yes.

20 Drive, West Highland Golf Course was similar. Could 20 Q. So these features that are marked here with the
21 this be a unique piece of land that was not similar to 21 arrows go to -- are reflective of the stormwater

22 all those other pieces of land or your expert opinion is 22 management plan, is that fair to say?

23 the surrounding land is similar to this land? 23 A. ltis, yes.

24 THE WITNESS: If you're asking 24 MR. AFRAN: So Mayor, I think that in a
25 historically -- 25 sense there's an overlay through this because he is
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1 showing that water movement, after the stormwater 1 stormwater management system on returning water back to
2 management plan is replaced, changes the natural flow 2 the drinking water system to the streams and rivers, is
3 and the pink arrows reflect it going into the management 3 that correct?
4 system. So | am not sure if that's what you're driving 4 A. Can you repeat that.
5 at but I think it does give an overlay, to a great 5 Q. No. They're looking at the well, I think I asked
6 degree. 6 the question.
7 CHAIRMAN BAGOFF: | want to add for clarity, 7 CHAIRMAN BAGOFF: Ask him a question don't
8 was that the stormwater management plan that was sentto| 8 tell him, them. Please ask him a question.
9 the DEP for their evaluation? 9 MR. AFRAN: I agree.
10 MR. AFRAN: That would be the same 10 CHAIRMAN BAGOFF: Thank you.
11 stormwater management plan. 1 Q. Outside of looking at that the return of the
12 CHAIRMAN BAGOFF: So this represents what 12 water back into the river system, is the DEP's analysis
13 was sent to the DEP for evaluation? 13 going to the quality of wetlands post construction?
14 MR. AFRAN: Except for one thing. 14 A. No.
15 Q. In Mr. Gallagher's review of the stormwater 15 Q. Okay.
16 management plan, what is their focus in your view? 16 MR. AFRAN: And therefore there's -- Mr.
17 A. They're supposed to look at compliance with 17 Chairman, there are -- our position is that even though
18 N.J.A.C. 7:8. 18 DEP did an analysis on recharge that's not an analysis
19 Q. Now, what's the point of their analysis? Are 19 of wetlands post construction. And so that relates to
20 they looking at wetlands, water quality, drinking water, 20 the environmental analysis.
21 what are they looking at? 21 CHAIRMAN BAGOFF: This is what your
22 A. One, compliance and two, water quality. 22 hypothesizing, what DEP did or did not do?
23 Q. Okay. 23 MR. AFRAN: No, I am not hypothesizing. The
24 So when you say, water quality, they're referring 24 expert who does permitting said so.
25 to the quality of the water after recharge, is that 25 CHAIRMAN BAGOFF: Did you read DEP
42 44
1 correct? 1 evaluation of the site?
2 A. Or after treatment through any BMP, be it 2 THE WITNESS: We do not.
3 recharge or for quantity management over peak flow 3 MR. AFRAN: I think --
4 management. 4 CHAIRMAN BAGOFF: He said, we do not.
5 Q. Okay. 5 MR. AFRAN: You said you did read --
6 So on this particular site we're going to see 6 CHAIRMAN BAGOFF: Did you read it. You did
7 water, stormwater going into say detention basins in the 7 vyou it when doing the evaluation of the site, correct?
8 lower left-hand corner, that's one example? 8 So you said he did, he said he didn't.
9 A. Right. 9 MR. AFRAN: No, I didn't say he did. I said
10 Q. The water then infiltrates eventually out of 10 he's an expert and what DEP does in terms of recharge
11 their and then goes to the very far corner where the 11 analysis.
12 arrow points to the bottom of that stream. Now, the 12 CHAIRMAN BAGOFF: So my question was, did
13 recharge analysis by the state is directed to the 13 you read what DEP said about this particular site?
14 efficiency of that aspect of the management system, is 14 THE WITNESS: Their permits pretty brief, it
15 that correct? 15 doesn't describe the analysis just their conclusion.
16 A. In theory, yes. 16 And I am not sure this Board knows but we did send a
17 Q. Yes. I am not saying whether right or wrong. 17 letter to the DEP requesting that permit be suspended
18 MR. PLOCKER: I'm going to object. These 18 based on inaccurate information, and like I said, we
19 seem like questions directed towards an engineer. 19 have a seasonal high water table below the wetland
20 MR. AFRAN: No, I am not done. 20 elevation. Just elements like that, that don't make
21 MR. PLOCKER: Stormwater design -- I want to 21 sense. So we made a request from the DEP to look at
22 state my objection for the record. 22 this, absolutely.
23 MR. AFRAN: I'm not finished -- 23 CHAIRMAN BAGOFF: Did they?
24 CHAIRMAN BAGOFF: Mr. Afran. 24 THE WITNESS: They just got the letter a
25 Q. So now they're looking at the effect of 25 couple weeks ago.

11 of 41 sheets Page 41 to 44 of 101 06/20/2025 06:55:03 AM




45

47

1 MR. AFRAN: There's been no activity yet. I 1 quality following the return of the water to the system.
2 think the applicant responded and there's no activity 2 And he said specifically they do not look at wetlands
3 yet from DEP. 3 health following construction. And so the criteria
4 MR. PLOCKER: For the record, I believe, and 4 don't change each time we do this. He's saying DEP's
5 Mr. Afran can correct me if I am wrong, I believe that 5 analysis does not go to these environmental points.
6 letter was sent after the filing of the Notice of Appeal 6 That doesn't change each time and then let me ask a
7 in the Appellate Division -- 7 follow up question, if I can.
8 MR. AFRAN: Correct. 8 Q. In reading DEP's stormwater approval as you
9 MR. PLOCKER: -- of all the permits. So why 9 described it, do you see any reference there commenting
10 would the DEP, and Ms. McGovern can correct me if I 10 on wetland conditions post construction?
11 wrong, the DEP shouldn't even have jurisdiction over the 1 A. No.
12 permits. 12 Q. So the DEP did not comment on in it and their
13 MS. McGOVERN: Well, that's my 13 decision administratively that he read is where they put
14 understanding. They made a request to the DEP they did |14 their findings. There aren't a separate set of findings
15 it and now there's an appeal in front of the Appellate 15 somewhere else that they don't share with us. So we
16 Division. So now it's under their jurisdiction. 16 know two things. One, an expert who works on permitting
17 MR. AFRAN: Not necessarily. 17 in this area says that they focus on water quality
18 CHAIRMAN BAGOFF: Let's go back to the 18 following a recharge. And when reading DEP's stormwater
19 original question. You stated that you're not sure what 19 analysis they don't address wetlands health at all. So
20 the DEP did in their analysis. They only came to a 20 we have two things. One, this is not what they focus on
21 conclusion. 21 normally in terms of criteria.
22 THE WITNESS: Correct. 22 And two, they did not address this in their
23 CHAIRMAN BAGOFF: I am asking him. 23 findings. So in answer to the Chairs question, they
24 THE WITNESS: Yes, the permit described 24 indeed made a decision but it doesn't go to these
25 their conclusion. 25 environmental issues dealing with wetland conditions and
46 48
1 CHAIRMAN BAGOFF: Okay. So their analysis 1 health. That's our point. That this is not something
2 may be done by the normal process that they do of an 2 that is superceded by DEP. This is an environmental
3 analysis of a site, is that correct? 3 question and to the extent environmental questions are
4 THE WITNESS: We don't know if they used the [ 4 relevant here, and we said they are for what reason we
5 normal process. 5 have in our colloquy, this testimony is relevant.
6 CHAIRMAN BAGOFF: So is it, in your expert 6 CHAIRMAN BAGOFF: Mr. MacNeill.
7 opinion, does the DEP in areas not using the normal 7 MR. MacNEILL: I definitely have a question
8 process use something that is more or less? 8 on, have you identified any noncompliance with the
9 THE WITNESS: Well, I can answer your 9 freshwater rules specifically towards the drainage area
10 question this way. We were surprised that the things 10 towards the portion of the sloped wetland area?
11 DEP missed in the stormwater management plan that 1 THE WITNESS: Remember, the freshwater
12 affects how the basin will function. 12 wetlands permit on this site were really close so that
13 CHAIRMAN BAGOFF: So the answer to the 13 would subsume the freshwater wetlands.
14 question is, nobody here is 100 percent sure what the 14 MR. MacNEILL: So the freshwater rules do
15 criteria were the DEP used in the analysis but only in 15 not regulate the flow of surface runoff to specific
16 the conclusion? 16 sections of a slope or wetland area?
17 MR. AFRAN: Mr. Chairman, hold on a second. |17 THE WITNESS: No.
18 The criteria don't change for each application. He is 18 MR. MacNEILL: So I guess, just a follow up
19 an expert in permitting in this field and he is 19 question. Would a recommendation if you are the
20 testifying that the criteria used, the analysis used 20 applicant be simply adding addition that stormwater
21 focuses on water quality subsequent to recharge. That's 21 discharge upstream to ensure the ecological impacts are
22 the standard DEP uses and he testified to that. The 22 avoided?
23 criteria don't change for each application. He is an 23 THE WITNESS: 1 think the bigger issue here
24 expert in that and says when DEP does stormwater 24 is to relook at the soils to determine where the
25 analysis they're looking at recharge in terms of water 25 seasonal high water table is.
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1 MR. MacNEILL: Okay. That's all I have for 1 landscaping of the site. DEP tends to believe the
2 now. 2 applicant that those borings are correct. But in this
3 CHAIRMAN BAGOFF: Okay. 3 case, just looking at that flow path from upland to a
4 Mayor McCartney. 4 wetland it seems that their test pit investigation just
5 MAYOR McCARTNEY: I want to go back now, 5 doesn't make sense relative to where the wetlands are on
6 looking through my notes. I was listening to Sean 6 this site. There should be gradient from the top of the
7 Walsh's testimony back in February, looks like that was 7 ridge towards the wetland groundwater, surface water
8 the question that I asked. The question I asked was, 8 both flowing toward them. And that fragipan is the key
9 Mr. Walsh, you recommended additional basins to be added 9 element for anyone doing a test pit to identify.
10 either deeper or wider, that's what I meant by having a 10 CHAIRMAN BAGOFF: Okay.
11 overlay and it wasn't just this basin it was a whole 1 MR. GUARINO: Mr. Guarino, do you have any
12 stormwater management. 12 questions of the witness?
13 MR. AFRAN: I'm sorry. I thought you meant 13 MR. GUARINO: Thank you, Chairman.
14 overlay map. My apologies. 14 Thank you for your presentation. I want to
15 MAYOR McCARTNEY: I meant the whole plan, 15 get a clarification. I know you were talking about
16 not just Basin 1. 16 chemical reactions, would those chemical reactions have
17 THE WITNESS: My general view on the site 17 any impact on the water flow percolation or result in
18 like this is that these are difficult sites to develop. 18 any environmental impact?
19 They tend to have high water tables. So even making the 19 THE WITNESS: No. They're usually -- why
20 basin bigger isn't necessarily going to solve the 20 wetlands, at least in part, they're important in
21 problem. And I know I've pointed out some other issues 21 transforming our receiving bodies like streams and
22 that, if I remember right, I identified some problems 22 basins. And they -- and it can convert it from a form
23 with their calculations that under estimated the volume 23 that becomes like a gas. So there's anaerobic condition
24 of water. So all those issues together make this a 24 for value. A healthy functioning wetland is important
25 complicated site to design. And, again, key issue here, 25 for just reducing the amount downstream.
50 52
1 and Sean Walsh brought this up as well, is that getting 1 MR. GUARINO: Okay. Thank you, sir.
2 the soil testing and description down accurately and 2 Thank you, Mr. Chairman.
3 that's why I pointed out it makes no sense the seasonal 3 CHAIRMAN BAGOFF: Mr. Naborine, do you have
4 high water table can be below than the elevation of a 4 any questions for the witness?
5 wetland. It has to be higher. There's no mention of a 5 MR. NABORINE: Not at this time, Chairman.
6 fragipan in any of the soil borings. And in every soil 6 CHAIRMAN BAGOFF: Mr. Alper, do you have any
7 series it described the fragipan and having those soils 7 questions for the witness?
8 have a fragipan actually makes sense with the hydrology 8 MR. ALPER: I do. Thank you.
9 of the wetlands. Follows the surface groundwater flow 9 Couple. First I want to make sure I have
10 paths, flows towards the wetlands stream line to have 10 the phrasing right. You said the seasonal high water
11 soil, estimated seasonal high water below the wetland to 11 table was below the wetlands elevation?
12 me indicates they missed that defining layer and the New 12 THE WITNESS: For those two basins.
13 Jersey DEP BMP manual requires that you identify that 13 MR. ALPER: Right.
14 would be restrictive horizons in your soil testing. 14 And you also said the basin bottom is at a
15 MAYOR McCARTNEY: So Chairman, again, going | 15 lower elevation?
16 back to my notes here. That was one of the points that 16 THE WITNESS: Correct.
17 1 actually have a condition here that more test pits be 17 MR. ALPER: So when you were first saying
18 run and to recalculate. 18 that, I maybe misunderstood. I thought you basically
19 CHAIRMAN BAGOFF: So I got another question |19 were saying that, that was a design problem, that they
20 based on what you just said. The DEP requires it and it 20 designed the basin bottom to be lower but from what
21 wasn't provided, wouldn't they ask for it before they 21 you're more recently presenting, I think I misunderstood
22 made a conclusion? 22 and maybe you're saying it's a math issue and they
23 THE WITNESS: Soil descriptions were 23 miscalculated the water. Is that -- is my understanding
24 provided for the basins. What I showed the Board 24 that to be right?
25 tonight is how they fit in with the rest of the 25 THE WITNESS: I think that you're right on

13 of 41 sheets

Page 49 to 52 of 101

06/20/2025 06:55:03 AM




53 55
1 both accounts. This, for example what I was saying, 1 responds on X, does the Planning Board have some
2 this Basin 1 interrupts that groundwater flow as well. 2 jurisdiction in that regard?
3 And thenit's at 532 and the wetlands are at 45 -- 540. 3 MS. McGOVERN: Well, I think under N.J.S.A.
4 So you change that gradient from groundwater moving 4 13:9B-30, pretty clear that the DEP has the exclusive
5 towards the wetland to now groundwater or water in the 5 right for regulations, number one.
6 wetland moving towards the basin. But not only is that 6 Number two, and what this Board has to
7 an impact on the wetlands, but it is going to compromise 7 review is if this application complies with its
8 the design of the basin because there's water that was 8 ordinance, with the towns ordinance. And the town
9 never anticipated in the design. 9 ordinance specifically state's under General Provisions,
10 MR. ALPER: Okay. 10 which is Section C5. "The development of the tract
1 And then can, if you could go back to the 11 shall be exempt from all bulk design and environmental
12 arrow page with the blue arrows. Yeah, that's good. 12 regulations of West Orange Land Use regulation
13 So if I understood you correctly, you're 13 ordinances unless otherwise indicated herein." And
14 saying that the impact here of the pink arrows is 14 there are no other environmental regulations set forth
15 there's going to be less water to the northern part of 15 in this ordinance. So if the Board finds that they
16 the wetlands? They're going to dry out. 16 complied with ordinance as it applies to this zoning
17 THE WITNESS: To an extent, yes. There's 17 district, that's what the Board is supposed to be
18 just less water getting to them. 18 looking at. If the Board disagree with the DEP, the
19 MR. ALPER: Is that what you might call 19 Board has no power to disagree with the DEP. Itis a
20 destruction of wetlands or not to that extent or is 20 higher level. The Appellate Division has to make that
21 that -- 21 decision.
22 THE WITNESS: It does definitely have an 22 MR. ALPER: Even if the DEP maybe didn't
23 impact. 23 ook at it as we say they should?
24 MR. ALPER: Also, DEP doesn't have 24 MS. McGOVERN: Well, we know there was a big
25 jurisdiction on that or they do but they didn't look at 25 submission, so we didn't look at that. I don't know
54 56
1 it or they looked at it and decided it was okay? 1 whether the witness did look at everything that was
2 THE WITNESS: There you go. Their footprint 2 submitted to the DEP by the applicant because it is on
3 of jurisdiction is the wetlands and the wetland 3 file.
4 transition area. 4 THE WITNESS: Yes. Well, I am not sure we
5 MR. ALPER: So who does have that 5 looked at every page but we looked at a lot.
6 jurisdiction or who does it go to if the wetlands are 6 MS. McGOVERN: Also I would defer to our
7 disturbed? 7 expert, perhaps if something was egregious or something
8 THE WITNESS: Normally DEP does it. Many 8 really like, I don't know, whether these are minor
9 times Townships, even though they can't supercede 9 consistencies or this is something totally unusual.
10 ordinances, but they could have stream buffers or stream 10 MR. MacNEILL: So when we develop a site
11 impact requirements and that would feed into that. So 11 regarding freshwater wetlands any impacts of that
12 it's often part of a municipal EIS. 12 development are regulated by NJ DEP. So NJ DEP doesn't
13 MR. ALPER: Are these your arrows or -- 13 have N.J.S.A. 7A, it is not a regulation that as a Board
14 THE WITNESS: They are. 14 we could point back to. It's not in our code. It's not
15 MR. ALPER: Has the DEP seen these arrows? 15 in the freshwater protection rules. There is -- it's
16 THE WITNESS: They have now. 16 nothing that I have identified that had showed any
17 MR. ALPER: This is in the letter that you 17 noncompliance with those freshwater wetland rules based
18 sent, they just haven't responded? 18 on my review of them. Typically as a Board it's always
19 THE WITNESS: That's correct. 19 a condition of any potential approval that you need to
20 MR. ALPER: I guess my remaining questions 20 obtain your outside agency approvals. One of them in
21 are for Mr. Bagoff. 21 this case, as the Board engineer, we identified those
22 Do we have some power if the DEP is not 22 required approvals and it's up to the applicant to
23 weighing in on specific actions as opposed to DEP? If 23 obtain them and provide them for us to review and verify
24 you say X and DEP says no, X is fine. I assume maybe we |24 that it is consistent with what we're reviewing. The
25 don't have an issue. If you say X and DEP never 25 revision that was approved we have also reviewed and
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1 approved or commented on, so generally speaking I 1 CHAIRMAN BAGOFF: Mr. Plocker.
2 understand maybe some of the points about the reduction 2 MR. PLOCKER: Yeah. Look, I take issue.
3 in volume to the northern portion of the freshwater 3 First of all, we're using all types of terms. There's
4 wetlands, but for the Board, this, in my opinion, is not 4 nothing in the settlement agreement about an
5 something that we can comment on. It would just be a 5 environmental appraisal. There's nothing about
6 condition of potential approval that they would -- the 6 environmental injuries. All it says is that Mr. DeFeo
7 applicant would have to obtain the necessarily LOI as 7 will review. That is part and parcel of the settlement
8 well as any development permits, general permits related 8 agreement. And it's funny that Mr. Afran when he first
9 to freshwater wetlands. 9 came here back in July didn't want to acknowledge the
10 MR. AFRAN: If I could just respond briefly. 10 settlement agreement at all. Then all of a sudden he
11 1don't know if this is working so -- is this working? 11 acknowledges the settlement agreement and what that
12 1 think at this stage we disagree certainly to one 12 settlement agreement says, as Ms. McGovern pointed out,
13 extent regarding everything that's been said, namely the 13 we're governed by the IH zoning ordinance. It exempts
14 applicant itself agreed to submit to an environmental 14 us from all other land use provisions unless it's
15 appraisal in the settlement agreement. 15 specifically in the IH zone. One of the exemptions is
16 In addition the applicant agreed to go 16 the EIS. So as Mr. Afran, I don't know if he's a
17 through site plan review. In fact since the ordinance 17 contract lawyer, but you read contracts as a whole. I
18 removes most constrains it could have been a curtesy 18 believe the contract is clear and when read as a whole
19 review, but the applicant agreed to submit in the 19 it was never -- there was never an intent of the
20 settlement agreement the site plan review for this 20 Township of West Orange or my client to have to provide
21 project. And in that same agreement it agreed to submit 21 or have this Board consider any items out of the IH-1
22 the environmental appraisal. So even though there may 22 zone. We can go back and forth, and I respect Mr. Afran
23 be a question whether or not there are any DEP 23 speaking, but this clearly is a legal issue and I am
24 regulations that are violated directly by this 24 sure there will be another arm, another time, another
25 structure, nevertheless the applicant agreed in exchange 25 place, but the settlement agreement is clear, the intent
58 60
1 for being relieved of all environmental constraints 1 of the parties is clear.
2 otherwise, to submit to an environmental appraisal. 2 MR. AFRAN: One thing I would say is that I
3 And that means the Board must still take into account 3 never said the settlement agreement does not affect this
4 environmental harm from the project. So our position is 4 case. AllI said early on, and that's about a year ago,
5 still that, and we don't need to reach this issue yet, 5 all I said early on was that the settlement agreement
6 you heard the evidence, obviously this comes to the time 6 cannot bind this Board to approving this application. I
7 of decision whether this enters into the Board's 7 simply said just because there was a settlement with the
8 decision or not, but our position is still since the 8 town and WEIH, does not mean that this Board loses its
9 applicant submitted to the environmental appraisal and 9 authority. That's what I said when I meant -- that's
10 did not have to in the settlement agreement as a part of 10 what I said when I spoke of the settlement agreement.
11 the site plan application that regardless of what the 11 In fact Mr. Plocker several times you told me, Mr.
12 DEP rules particularly say, if this project is going to 12 Afran, we're not talking about the settlement agreement.
13 cause environmental harm in the form of wetland injury 13 Doesn't apply here. I was the one urging its
14 or otherwise, as you heard from other witnesses, it's 14 applicability. I was simply saying it doesn't free the
15 still within the Board's jurisdiction. But the 15 Board of its duty. I was saying it doesn't bind this
16 applicant is not free of it's own contractual commitment 16 Board.
17 to submit an environmental appraisal for this property. 17 CHAIRMAN BAGOFF: The Board understands we
18 Doesn't matter what the DEP says. Contractually the 18 are free of our duty.
19 applicant agreed this Board must consider environmental 19 MR. PLOCKER: And I agree with him.
20 injuries. That's why Mr. DeFeo was appointed, for 20 MR. AFRAN: In addition, we shall submit all
21 example. Because of that contractual agreement the 21 plans to DeFeo Associates, the towns environmental
22 applicant made. This Board nor the DEP eliminate that. 22 consultant for review and comment. And he did comment
23 If it contracted for that as the price of getting this 23 and this evidence is all in response to his comment or
24 rather generous zoning ordinance, then it has to live 24 lack thereof. So the agreement itself makes all of this
25 with it and it's within the Board's jurisdiction. 25 relevant and it does say the environmental consultant,
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1 doesn't just say for review in the abstract. It says, 1 volume has to match an existing proposed condition for
2 for review by the Township environmental consultant. 2 the wetland impacts to be minimal? Essentially like
3 MR. ALPER: All right. That was it for my 3 runoff volume has to match the existing condition for
4 questions. 4 there to be no ecological impacts to the wetland area?
5 CHAIRMAN BAGOFF: Mr. Cardoza, do you have | 5 THE WITNESS: And look, we know that's never
6 any questions of the witness? 6 possible, especially in a headwater site like this.
7 MR. CARDOZA: No questions. 7 They are very sensitive to change. It doesn't take a
8 MR. AFRAN: Probably got more than you 8 lot to change, to modify surface and groundwater flow
9 bargained for by way of colloquy. 9 paths. A little bit of excess volume you're going to
10 MR. CARDOZA: No questions. 10 have these streams erode, so there will be impacts. But
1 CHAIRMAN BAGOFF: Mr. Haizel. 11 really your question focussed on stormwater management.
12 MR. HAIZEL: Someone asked this question a 12 Again, it's really understanding the constraints that
13 little differently. In your experience have you ever 13 the site has relative to how you manage stormwater.
14 come across a situation where there has been any sort of 14 That's the first step and that's the step we think they
15 an error, if you will, meaning any of the DEP findings 15 missed. Because that fragipan is typical on all those
16 that has been -- have you ever come across a situation 16 sites and for some of the borings to find seasonal high,
17 where that occurred and how was that dealt with? 17 eight to ten feet, it just defies logic, at least as far
18 THE WITNESS: Yes, and we just did a review 18 as we are concerned.
19 of a project in Mercer County that the state ended up 19 MR. MacNEILL: That's all I have. Thank
20 overturning or suspending their permit. Same process. 20 vyou.
21 MR. HAIZEL: Okay. 21 CHAIRMAN BAGOFF: Okay.
22 CHAIRMAN BAGOFF: The state, when you say |22 We are going to take a five-minute break and
23 the state, what portion? 23 come -- I'm sorry. One second.
24 THE WITNESS: New Jersey DEP and specifically |24 Mr. Plocker.
25 with the Flood Hazard Area Control Act issue. 25 MR. PLOCKER: I have just at few questions
62 64
1 CHAIRMAN BAGOFF: DEP looked at an 1 for Mr. Gallagher.
2 application again and came up with a different decision? 2 First, I would like to reiterate my
3 THE WITNESS: That's correct. 3 objection that if the objector and Mr. Gallagher take
4 CHAIRMAN BAGOFF: Okay. So that's within 4 any issue with what the DEP didn't do, any methodology
5 the body of the DEP? 5 or procedure that they disagree with that is currently
6 THE WITNESS: Correct. 6 at the Appellate Division or the Superior Court of New
7 CHAIRMAN BAGOFF: Okay. 7 Jersey, it is not in the purview of this Board, the
8 Mr. MacNeill, do you have any questions? 8 jurisdiction of this Board. That being said, I have a
9 MR. MacNEILL: Kind of going back to my last 9 few questions.
10 question. Do you have any recommendation for this 10 Are you aware that the site currently has an
11 development to lessen the impacts to the northern 11 LOI?
12 portion of the wetlands area from an ecological 12 THE WITNESS: I am.
13 perspective? 13 MR. PLOCKER: Have you reviewed the LOI?
14 THE WITNESS: And, again, I would say that 14 THE WITNESS: I've reviewed the LOI. I
15 right now it's all based on a better understanding of 15 didn't see the submitted documentation.
16 the soils and in the absence of that it makes it 16 MR. PLOCKER: Okay.
17 difficult to make a recommendation. If the soils are 17 Did you testify today that you take any
18 what the soil survey says they are, their seasonal high 18 issue with the delineations as set forth in the LOI
19 water table is high. It can be a major constraint on 19 which was issued this past November?
20 how to manage the stormwater on the site. So in an 20 THE WITNESS: That was an extension that was
21 ideal world, to me there are often ways you can do 21 issued.
22 things better, but you still need a fundamental 22 MR. PLOCKER: Correct.
23 understanding of what the constraints are before you can 23 THE WITNESS: I did not take issue.
24 kind of take that journey. 24 MR. PLOCKER: Okay.
25 MR. MacNEILL: So is it a volume, like the 25 And what is the process or procedure when
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1 the DEP issues a wetland LOI or in this case an 1 point.
2 extension? Do they inspect the wetland delineations. 2 MR. PLOCKER: Let me rephrase my question.
3 THE WITNESS: They probably did it the first 3 At any time during the 20 month period within the
4 time. I am not sure if they did it or didn't do it the 4 application remained open, did your firm comment, submit
5 second time. 5 comments or objections to the DEP during that time
6 MR. PLOCKER: So even the first time do they 6 period about the application?
7 inspect soils? 7 THE WITNESS: We did not.
8 THE WITNESS: They did. 8 MR. PLOCKER: Your firm never sent in any
9 MR. PLOCKER: Do they inspect hydrology? 9 applications or none that you're aware of?
10 THE WITNESS: Yes. 10 THE WITNESS: I believe all our comments
1 MR. PLOCKER: Do they inspect vegetation? 11 were directed to the town at that point.
12 THE WITNESS: Yes. 12 MR. PLOCKER: Okay.
13 MR. PLOCKER: Okay. Thank you. 13 Do you know that for sure?
14 I have nothing further. 14 THE WITNESS: No, I wasn't involved at that
15 CHAIRMAN BAGOFF: Thank you. 15 point.
16 We're going to take a five-minute break. 16 MR. PLOCKER: Okay. I wanted to make that
17 (Whereupon, a short recess is taken.) 17 clear, and at the end it's your understanding all
18 CHAIRMAN BAGOFF: Mr. Afran, do you have 18 permits were granted and the LOI was extended, correct?
19 questions or are you going to -- 19 THE WITNESS: That's correct.
20 MR. AFRAN: I don't have any more questions, |20 MR. PLOCKER: Okay. Thank you.
21 but just a clarification. 21 MR. AFRAN: I am not sure when the 20 month
22 Ms. McGovern asked earlier, this goes back 22 --I'm sorry. I am not sure when the 20 month period
23 to the colloquy's about whether or not the matter on 23 began and ended Mr. Plocker refer's to or what it means,
24 appeal means that the reconsideration, so to speak, 24 so to the extent I think the witness said he doesn't
25 presently under the DEP is no longer jurisdictionally 25 know anyway, but I don't think there is a clear time
66 68
1 possible. I want to clarify that the application with 1 period offered.
2 the DEP is an application to suspend the permits, and 2 I have no further questions of the witness.
3 that's a separate administrative proceeding from the 3 CHAIRMAN BAGOFF: Okay. Thank you.
4 challenge to its approval. So all while there is a 4 At this time I would ask members of the
5 relationship, obviously one is not barred by the other. 5 public to come up one at a time and ask Mr. Gallagher
6 This is a suspension always a separate administrative 6 questions based on his testimony. So we're going to
7 application. 7 hone in on his testimony. The questions, just like
8 CHAIRMAN BAGOFF: Okay. 8 members of the Board did, if, when, why, what, where,
9 MR. AFRAN: I wanted to clarify that. 9 how, how does this apply and if you start testifying I'm
10 CHAIRMAN BAGOFF: And nothings been 10 going to ask you politely to stop testifying. We're
11 adjudicated yet? 11 going to focus in on questions. So please come up,
12 MR. AFRAN: Correct. 12 state your name for the record and please use the
13 CHAIRMAN BAGOFF: Mr. Plocker. 13 microphone and go ahead, sir.
14 MR. PLOCKER: I just have a couple more 14 THE PUBLIC: My name is Richard Mayer. 1
15 question for Mr. Gallagher. 15 live at the Grand in West Orange.
16 CHAIRMAN GALLAGHER: Go right ahead. 16 Based on what information you just gave us,
17 MR. PLOCKER: I want to know, were you or 17 1 live in the community that's right below where this
18 anyone at you firm aware that my client's DEP 18 would be built. In anticipation of say heavy rains,
19 application was open for about 20 months? 19 would that being built there, would that affect our
20 THE WITNESS: Yes. 20 community in terms of flooding? Could that possibly
21 MR. PLOCKER: And during that time period 21 affect my community?
22 did you or anyone in your firm have a chance to submit 22 MR. PLOCKER: I'm just going to object to
23 any comments or objections to any of my client's 23 the question. I don't know Mr. Gallagher covered that
24 submissions? 24 testimony. He covered the conditions regarding on site
25 THE WITNESS: We were not retained at that 25 wetlands.
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1 THE PUBLIC: Could the water affect my 1 And normally you need two feet of separation between the
2 community? 2 bottom of a basin and the seasonal high water table. If
3 CHAIRMAN BAGOFF: If you can answer you can| 3 the seasonal high water table is actually found to be
4 answer. 4 above the elevation of the basin that's an inherent
5 MR. AFRAN: I would say this, he did speak 5 problem within the design.
6 to flooding on terms of building on Mr. Walsh's 6 THE PUBLIC: So going a little further on
7 testimony when he spoke about the water table being 7 that, you had mentioned something about water quality,
8 different from how the applicant measured. He didn't 8 N.J.A.C. 7.8. You talked about it not being in
9 speak of flooding directly but he talked about the 9 compliance with water quality standards and infiltration
10 problems because of the water table. 10 standards recharge. And this is a wholly natural
1 CHAIRMAN BAGOFF: Didn't speak to flooding 11 property, so recharge would apply on this particular
12 on the contiguous properties. 12 site, would that be correct?
13 THE PUBLIC: Based on what you -- I'll try 13 THE WITNESS: Yes.
14 and rephrase it. Based on what you told us today what 14 THE PUBLIC: So, okay.
15 would be the effects of the heavy rains in my 15 So the recharge standard can't actually
16 neighborhood? 16 occur if the water level is higher, than the water has
17 MR. PLOCKER: Same objection. 17 nowhere to go. It's not going to infiltrate into the
18 CHAIRMAN BAGOFF: He didn't look at your 18 ground. So they would not be in compliance with the
19 neighborhood, sir. 19 recharge standard and the water quality standard would
20 THE PUBLIC: In the adjacent neighborhood to |20 also necessitate some kind of infiltration or flow
21 where this is being built? 21 through some kind of grasses or some kind of vegetation,
22 MR. PLOCKER: Same objection. 22 but how would that actually be conducted if none of
23 CHAIRMAN BAGOFF: Did you talk about runoff? | 23 these pits are working?
24 THE WITNESS: So are you in the neighborhood |24 THE WITNESS: Again, that goes back to our
25 right down here? 25 fundamental concern with the design and what I tried to
70 72
1 THE PUBLIC: Yes. 1 show with the seasonal high water table and fragipan as
2 THE WITNESS: So my firms concern about this 2 it relates to wetlands, is that the environment should
3 whole project is their stormwater management plan is 3 make sense. That water is not moving uphill to get to
4 flawed based on what we still believe that being 4 the wetland. Their seasonal high water table elevation
5 inaccurate soil information. With that said, it's going 5 being below the wetland makes no sense. Every other
6 to -- understanding where the seasonal high water table 6 wetland in every other landscape in New Jersey is,
7 accurately is, si important to make sure all the 7 unless it's in an Arcasian City. The water moves
8 stormwater BMP's proposed function in accordance with 8 downhill towards the lowest landscape position and if it
9 the NJ BMP manual. If they're incorrect with any aspect 9 is a wetland it is a wetland and a stream. And that's
10 of the existing features it's going to impact how they 10 what we believe occur's here. So any indication that a
11 function. And then, yes, you will have an increase in 11 seasonal high water table is below the elevation of an
12 water going down the hill towards your development. 12 adjacent wetland the basis for our position is that it
13 THE PUBLIC: Thank you. 13 just makes no sense.
14 CHAIRMAN BAGOFF: Thank you. 14 THE PUBLIC: Speaking back -- going back to
15 Please state you name. 15 the fragipan. Have you ever seen a situation in which
16 THE PUBLIC: Jessica Pearson, Verona. 16 the change of flow, the pattern of flow being changed
17 Okay. You just, and a couple of times 17 with the arrow diagram that was up earlier, could that
18 before, you had testified that the seasonal high water 18 change of flow have an impact on the topsoils before you
19 table is higher than the bottom or the base of the pits. 19 hit the fragipan so as to erode them more quickly,
20 Okay. That being said, so obviously what are the 20 whether that lead to intense storms, to redirection, the
21 ramifications of a retention basin that cannot retain 21 removal of trees and upsetting the root systems, so that
22 the water? 22 the fragipan actually now is closer to the surface than
23 THE WITNESS: It is a compliance problem. 23 it was long before and, again, that would, would that or
24 And the New Jersey BMP manual has very strict guidelines 24 could that disrupt the infiltration process, the natural
25 on how to design a basin and what the constrains are. 25 recharge process that had once occurred on that site?
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1 THE WITNESS: I don't know for sure. 1 going to modify how water moves towards the wetland.
2 THE PUBLIC: Okay. 2 And then cases like this, there's inherently increased
3 THE WITNESS: But one of the things I can 3 volume of runoff on a development site and that's all
4 describe is you look at development patterns, something 4 being discharged to a point, one single point. So it's
5 like this. So this is a pervious pavement site and 5 going to impact the stream downgradient. And to go back
6 there's buildings and there's roads. So what could 6 and look at the stream, it's in pretty nice shape. It's
7 happen and what often happens is when you put a road in 7 a pretty healthy stream typical of a natural area.
8 this position where water is moving towards the wetland, 8 There is not a lot of erosion, you know, the banks are
9 vyou could get mounding on one side. 9 low. Increased volumes going to cause that stream to
10 THE PUBLIC: Can you just explain mounding? 10 either widen or to --
1 THE WITNESS: So let me go back to this one. 1 THE PUBLIC: So that -- it's another
12 So this is a normal flow path. Water is moving down 12 question. If that stream is beginning to widen, and I
13 gradient from high to low elevation. If I put a 13 am not sure if that's on a hill or if that's in a gully
14 structure, this water would be blocked and it would tend 14 sort of area at the bottom of the hill, would that --
15 to elevate and mound on the upgradient side because it 15 could that form a new wetlands area?
16 has no where to go. So any time there's changes in 16 THE WITNESS: It could.
17 development or just land use patterns on the site it 17 THE PUBLIC: Okay. And so would that, if
18 changes hydrology. So if I build a road here I could 18 the development is not that far away from it how would
19 make the water table higher upgradient and there's kind 19 the riparian zone then apply to a newly formed wetlands
20 of a shadow effect where it's lower downgradient. So 20 on a site due to the redirection of the water?
21 those are all the effects that happen with any kind of 21 THE WITNESS: One, the riparian zone is off
22 development as it relates to groundwater flow paths. So 22 of the stream channel, so that begins at the top of
23 this is a complicated site, so it's hard to really 23 that, which would be here or there.
24 estimate or describe what could happen but waters not 24 THE PUBLIC: But what if the stream widens?
25 disappearing, it's going somewhere. 25 THE WITNESS: It would shift at some point in
74 76
1 THE PUBLIC: Okay. It's going somewhere. 1 the future where that riparian side begins. Now, they
2 So -- but it's not going to -- it's being drained away 2 have a permit now, so that governs the riparian zone for
3 from your assessment of the site and gravity, etc., and 3 now.
4 the redirection of the stormwater patterns by the 4 THE PUBLIC: Okay.
5 proposed stormwater management plan, that water is going| 5 And it's only 50 feet right now?
6 away from the wetlands. Where is it going? It's going 6 THE WITNESS: That's what I believe, yes.
7 -- gravity right. It's going down the hill, to the 7 THE PUBLIC: Okay. Thank you.
8 gentleman's question that came up a few moments ago, 8 CHAIRMAN BAGOFF: Thank you.
9 it's going to flow the path of easiest resistance which 9 Any other members of the public have a
10 is -- 10 question for Mr. Gallagher? Please come up and state
1 CHAIRMAN BAGOFF: Let him testify. Ask him 11  your name.
12 a question and let him testify. 12 THE PUBLIC: Don Ershow. I live on Holmdel
13 THE PUBLIC: Would it go down the hill? 13 Lane in Roseland and I have a question specifically
14 THE WITNESS: In this case, this is -- the 14 related to the flow of water in Canoe Brook.
15 blue was existing surface flow patterns and pretty much 15 Could you go back to the map with the blue
16 going to reflect what happens with the groundwater as 16 arrows. Is that dark gray the Canoe Brook on the left?
17 well. So any time there's any new structure, that's 17 THE WITNESS: That gray?
18 going to change that path. So in this case even with 18 THE PUBLIC: Yes.
19 the road, so even if this blue line surface water can be 19 THE WITNESS: That's the headwater of the
20 -- could be collected by the stormwater system, 20 Canoe Brook.
21 groundwater is going to be impacted because roads tend 21 THE PUBLIC: That's the headwater of Canoe
22 to be impacted or there's infrastructure in the road 22 Brook.
23 like storm sewer or sanitary sewer which end up either 23 MR. AFRAN: Let me just note for the record
24 intercepting or blocking the groundwater flow pattern. 24 that's the stream to the far right of the drawing.
25 So pretty much all these areas in the development are 25 CHAIRMAN BAGOFF: It's left.
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1 MR. AFRAN: Far left. 1 with Princeton Hydro, testified as to the issues, but
2 THE WITNESS: So this is what I am pointing 2 they weren't testified to here tonight. They weren't
3 out, the western most tributary, the eastern tributary 3 part of his testimony and I would object to this line of
4 as well. And their confluences south of the site. 4 questioning.
5 THE PUBLIC: Okay. 5 MR. AFRAN: Well, I would just add though in
6 So does all of this water currently work its 6 response --
7 way into the Canoe Brook or is it just on the left? 7 CHAIRMAN BAGOFF: Mr. Afran.
8 THE WITNESS: No, both. They're both 8 MR. AFRAN: -- that the question of the
9 tributary's of Canoe Brook. 9 accuracy of the high water table leading to flooding
10 THE PUBLIC: They're all tributary's of the 10 because of the detention basins can't support it, is
11 headwater of Canoe Brook. Okay. So after the, assuming 11 directly related to the subject matter. And if water is
12 that construction occurred, and with this plan and with 12 going to flood any part of the system because
13 the basins the way they are designed, the water would 13 inaccuracies, he did testify to those inaccuracies and
14 flow out ultimately back into the brook? 14 it naturally flows from, no pun intended, from his
15 THE WITNESS: Yes. 15 testimony. Therefore it's relevant for members of the
16 THE PUBLIC: Okay. 16 community to ask questions.
17 So am I understanding correctly, that give 17 CHAIRMAN BAGOFF: In his opinion.
18 or take 30 percent of the coverages, the natural 18 MR. AFRAN: Of course. All in his opinion.
19 coverages removed from a rain of any voracity, and 19 CHAIRMAN BAGOFF: As long as you say that.
20 natural percolation and everything, and then it goes 20 MR. AFRAN: And his opinion is relevant
21 through the system, is it absorbed into and retained 21 because of the predicate coming from the original
22 into a basin and then it goes back into the natural -- 22 examination.
23 the Canoe Brook. Okay. And then it makes its way down 23 CHAIRMAN BAGOFF: Did you get your answer,
24 into the Canoe Brook which runs for approximately, I 24 sir?
25 don't know, whatever it is, you may know, but half a 25 THE PUBLIC: Okay. Thank you very much.
78 80
1 dozen miles or whatever. It runs through, at least in 1 CHAIRMAN BAGOFF: Any other members of the
2 Roseland where I am, it runs -- 2 public have any questions of Mr. Gallagher? Please come
3 CHAIRMAN BAGOFF: Sir, is there a question 3 up and be identified.
4 in there somewhere. 4 THE PUBLIC: Seth Weisleder, Howell Drive,
5 THE PUBLIC: It floods -- I am concerned 5 West, New Jersey.
6 about the way a rush of water might from a flooding 6 I think my question, and thank you for the
7 perspective, since there's no ground percolation, is 7 education this evening and for sharing, you know,
8 the, based on what you've testified today when we get 8 definitely a course for me tonight. So thank you, but I
9 these heavy storms, which I am no expert, but is it fair 9 would like to ask in layman's terms the design of the, I
10 to say that it becomes more severe in general 10 forget the vocabulary, the design of the stormwater
11 occasionally over the past 20 years? 11 system, you testified tonight that it's not 100 percent
12 THE WITNESS: Yes. 12 correct or up to par as it should be. So in layman's
13 THE PUBLIC: Okay. 13 terms, if there is that 100-year storm that we mentioned
14 Will the flooding as it goes from a lack of 14 several times in different testimony, what is the
15 percolation, natural percolation into any retention 15 effects of this actual property and what could be the
16 system, at least as you're seeing it, it's going to 16 effects of the properties around it?
17 become worse? 17 THE WITNESS: To avoid --
18 THE WITNESS: TI'll answer your question 18 CHAIRMAN BAGOFF: I'm sorry, Mr. Gallagher.
19 again by saying, if the systems aren't designed to 19 Testify about this property and water collection on this
20 completely satisfy the NJ BMP manual and New Jersey 20 property. You didn't testify about surrounding
21 stormwater rules, then yes, it's going to change 21 properties.
22 downstream flooding. 22 THE WITNESS: That's correct.
23 MR. PLOCKER: I am going to object to this 23 THE PUBLIC: But --
24 testimony. I believe it was outside the scope of his 24 CHAIRMAN BAGOFF: He testified about this
25 testimony. I acknowledge that his colleague, Mr. Walsh 25 property. So he can --
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1 MR. AFRAN: Mr. Chairman, then I would just 1 and welfare of the community not just development.
2 note there's going to be flooding say at the lower 2 MR. PLOCKER: I am going to object. I
3 detention basin because inaccuracies in the high water 3 believe it's mischaracterizing the towns own ordinance,
4 table calculation. 4 which my understanding follows the DEP regulation word
5 CHAIRMAN BAGOFF: That's fine. 5 for word. I am not an expert on -- I am not holding
6 MR. AFRAN: That water has to go somewhere. 6 myself out to be an expert in that area but my
7 It just doesn't stay in the basin. So it's going to go 7 understanding, and I defer to the esteemed engineer,
8 off-site onto the neighboring property, that's really 8 that the area, there has to be a drainage area of 50
9 relevant to the general subject matter. 9 acres or more and that this doesn't come close and this
10 CHAIRMAN BAGOFF: Focus on this property. 10 is evaluated by the DEP during the 20 months that the
11 What's going on, on this property. 11 applications pending. We shouldn't get bogged down with
12 THE PUBLIC: Okay. So let me rephrase that. 12 legalese when the ordinance applies, but I'll leave that
13 How would it affect this property not just the 13 to the professionals that know those regulations.
14 construction on the site but the entire property that is 14 MR. MacNEILL: The floodplain administrator
15 owned by the builder in terms of how it would affect 15 for the Township will only review development only
16 everything on this property, so we are focused in on 16 within the flood hazard area. So this application is
17 the, where the buildings are but there's other acreage 17 not within a flood hazard area as defined by NJ DEP, so
18 of land where there's deer fencing and other things, how 18 it will not be reviewed as a, as a purview of the
19 would that be affected? 19 floodplain administrator of the Township.
20 THE WITNESS: A lot of the areas proposed 20 MS. McGOVERN: 1It's not relevant to this. I
21 for deer fencing aren't going to change. The areas that 21 mean, our engineer is just --
22 are proximate to the development will have the greatest 22 THE WITNESS: And I read the flood management
23 impact as it relates to surface and groundwater flow 23 ordinance for your Township and it's broader in scope.
24 patterns. 24 MR. AFRAN: I'd like to just say, if I
25 THE PUBLIC: All right. 25 could, I'm sorry, it really is a legal issue at this
82 84
1 What would -- is there any other impact to 1 stage and I haven't researched everything that's been
2 this property, not focused on the deer fencing, but in 2 said here, Mr. Plocker either at the moment, so my point
3 general? 3 of view, I think we have heard the witnesses answer,
4 THE WITNESS: I can't offer this to show 4 we've heard the expert give a viewpoint, I think we may
5 because flooding questions are going to come up that the 5 have to develop this further through legal argument.
6 applicant's flood hazard permit has a caveat on Page 1 6 CHAIRMAN BAGOFF: Not this evening.
7 that says, it doesn't obviate the town from having or 7 MR. AFRAN: Correct. Thank you.
8 getting an approval from the Township floodplain 8 CHAIRMAN BAGOFF: Do you have anything else
9 management. So the town -- well, that permit really 9 tosay?
10 isn't quite 100 percent valid until the town blesses -- 10 MR. AFRAN: No. And I didn't mean to
1 CHAIRMAN BAGOFF: Sir, I'm going to leave 11 interrupt.
12 that to the Board attorney and she read some things in 12 CHAIRMAN BAGOFF: Would any other members of
13 the record and we are going to leave the legalese to the 13 the public have any questions for Mr. Gallagher on his
14 attorney. I want you to testify on the water and -- 14 testimony? Please come up.
15 THE WITNESS: This is regulatory and I am 15 THE PUBLIC: Debbie Jensen, West Orange.
16 happy to read the clause in their permit. But the DEP 16 I have a question based on what you just
17 typically does this in their flood hazard permit to not 17 said about the floodplain. If there was not a
18 overstep their role in dealing with local flooding 18 floodplain but the development created a floodplain,
19 issues and the Township Floodplain Act -- 19 does that happen?
20 MR. MacNEILL: Mr. Chairman, I would add, 20 THE WITNESS: It could create a nuisance
21 DEP's evaluation of the flood hazard area streams are 21 flooding issue, that's possible.
22 regulated with the riparian, but it is not within the 22 THE PUBLIC: Okay.
23 flood hazard area. 23 THE WITNESS: Doesn't mean, this isn't part
24 THE WITNESS: But, again, any floodplain 24 of it, it doesn't mean it's within the 100-year
25 managers responsibility is to look at the health, safety 25 floodplain as mottled by FEMA or NJ DEP, there could be
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1 issues of, flooding issues that created or exacerbated 1 they've never been opened before. ButI can't tell from
2 by any problem. 2 this where Fowler Drive is. I am trying to draw your
3 THE PUBLIC: Thank you. 3 attention to that as the person who's looking to get
4 CHAIRMAN BAGOFF: Thank you. 4 drainage and planning for the safety of all the
5 THE PUBLIC: Thank you. I was here in the 5 surrounding communities. So I am just openly asking
6 fall and submitted pictures of the area to the rear of 6 you, we should be searching for solutions and possible
7 the street that I reside on. It's Fowler Drive. Have 7 problems, that's what we should be doing here. Not
8 you had any opportunity to see those pictures of a 8 trying to stifle someone who doesn't have enough
9 merging wetland in that area? 9 information to ask questions. But are you familiar with
10 MS. McGOVERN: Could you put your name on 10 that area?
11 the record. 1 MR. PLOCKER: To the extent that she's
12 THE PUBLIC: Susan Small, like little. 12 asking about off-site potential conditions, I would
13 CHAIRMAN BAGOFF: Thank you. 13 renew my objection from earlier.
14 THE PUBLIC: I submitted pictures, I came in 14 THE WITNESS: Well, I will point something
15 and talked to the planner here, I also had an 15 out. You can see how this wetland comes down and hits
16 opportunity to look at your myriad of heavy plans that 16 the property line right here?
17 no one in the office was able to assist me in opening up 17 THE PUBLIC: Yes.
18 and looking at. 18 THE WITNESS: That's a large wetland area
19 CHAIRMAN BAGOFF: Ma'am, ask him a question. | 19 that ends at that property. What you will see here is
20 THE PUBLIC: My concern is that, that you 20 there's a stream that kind of runs underneath this road
21 have, you haven't had an opportunity to see that merging 21 and up this way, but this wetland, it can never --
22 wetland and I could not take pictures of that wetland -- 22 THE PUBLIC: Could you just show me where --
23 CHAIRMAN BAGOFF: Ma'am, ask him a question, [ 23 show me with that little light where Fowler Drive is? I
24 please. You're testifying. 24 believe it's --
25 THE PUBLIC: What time, if he hasn't seen 25 THE WITNESS: I am not sure exactly.
86 88
1 that, than he can't answer a question. Let me 1 THE PUBLIC: The orange area on the right, I
2 complete -- please give me a little bit of leeway. 2 believe. I could be wrong.
3 Okay. I'mjust at plain citizen. 3 THE WITNESS: All I am pointing out is if
4 CHAIRMAN BAGOFF: Me too. 4 you have what you believe is a wetland that's forming it
5 THE PUBLIC: The wetland is -- you're an 5 probably has to, historically this wetland probably
6 official. 6 extended into that development area. From what I
7 The wetland is larger now, the grass is 7 understand this is an older development that predated
8 growing in greater and spreading, and the deciduous 8 the Freshwater Wetlands Protection Act, so it's very
9 trees are dying -- 9 possible that some of the homes and some of this area
10 CHAIRMAN BAGOFF: Ma'am, I'm going to ask 10 are what was historic wetlands.
11 you one more time. People in the audience have 1 THE PUBLIC: Predated the Wetlands Act, I
12 questions. You're taking their time not mine. I am 12 doubt it. The Wetlands Act to my recollection was way
13 asking you to ask a question of him. 13 before these were built.
14 THE PUBLIC: I am asking the question. I am 14 THE WITNESS: 1988.
15 giving information. 15 THE PUBLIC: 1988, that's before the
16 CHAIRMAN BAGOFF: You're testifying. I 16 highlands was built, 1988. They were built in the
17 don't want to argue with you, you are testifying. 17 '90's.
18 Please ask a question. I know you know what to do. 18 THE WITNESS: I don't know the approval
19 Do you live anywhere on that street? 19 history.
20 THE PUBLIC: I can't even make clear exactly 20 THE PUBLIC: All I could say is that I
21 where Fowler Drive is on that and I have a hard time 21 believe the Wetlands Act was in affect at the time. It
22 being able to open up all of the maps and looking at 22 was not a wetland 16 years ago when I moved in there.
23 them when I came into the planning office and it was not 23 The trees were all deciduous and already Mother Nature
24 very -- they were not very cooperative, not that they 24 s taking her action.
25 could be I guess. They don't know. They look like 25 CHAIRMAN BAGOFF: Ma'am, will you please ask
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1 a question. 1 granted, that was a 20 month period.
2 THE PUBLIC: The question is, will you be 2 THE PUBLIC: Was it this development, this
3 responsible, do you care to look into in that effect? 3 actual development?
4 I have a question -- 4 MR. PLOCKER: Yes, it was. And, again, I am
5 MR. AFRAN: He is not the builder. 5 not the site engineer, I am an attorney so I would never
6 THE PUBLIC: Well, if I asked the builder 6 pretend to be an engineer unless I slept in a Holiday
7 will the builder be willing to look into this? 7 Inn Express last night but I always wanted to try that
8 CHAIRMAN BAGOFF: Ma'am, do you have a 8 one.
9 question about Mr. Gallagher's testimony? 9 THE PUBLIC: Thank you.
10 THE PUBLIC: Do you think you should be 10 CHAIRMAN BAGOFF: Thank you.
11 concerned about what might happen, because the best laid 1 Do any other members of the public have
12 plans of men and other men usually go astray. 12 questions for Mr. Gallagher about his testimony? Seeing
13 THE WITNESS: Look, the applicant's attorney 13 none. Thank you very much.
14 made it clear we're looking at the site, but site 14 Thank you Mr. Gallagher.
15 impacts can go off-site. So do I think that they should 15 I'm sorry, Mayor.
16 be looking at off-site, yes. 16 MAYOR McCARTNEY: No.
17 THE PUBLIC: Could you tell them that they 17 CHAIRMAN BAGOFF: Okay.
18 should take a look at this because -- 18 Since, Mr. Afran, Mr. Plocker, we have the
19 THE WITNESS: I think he heard. 19 management conference, we would like to see to an end
20 MR. PLOCKER: I will say for the record, DEP 20 with all the information.
21 does consider that when issuing stormwater permits. 21 Mr. Afran, are there any other people that
22 They look to see if there's any net positive runoff. 22 you need to present to the Board, because we are trying
23 The point is the stormwater system is designed, again, 23 to get summer dates and we are competing with other
24 I'm not an engineer, to have a net negative runoff, 24 agencies in town, so we want to have as many dates as we
25 meaning that the runoff would be less after development 25 can. We do have two dates in July.
90 92
1 thanitisinit's current condition. The DEP approved 1 MS. McGOVERN: June 23 and June 30,
2 that design. 2 Monday's, here in person starting at 6:30.
3 MR. AFRAN: And this of course in a sense is 3 MR. AFRAN: Right. I am available both
4 a legal question that we'll have to address at the 4 days. We have a planner who would be available on the
5 appropriate time. 5 30th, not the 23rd. So I don't know whether we'll have
6 CHAIRMAN BAGOFF: Thank you. 6 witnesses on the 23rd. Let me take a couple days
7 Any other members of the public have 7 because there are some community witnesses who plan to
8 questions for Mr. Gallagher? Please come up. 8 testify and if I can possibly have them ready for the
9 THE PUBLIC: Peter Gaurino, West Orange. 9 23rd I can do that. I wouldn't want to waste a night
10 Someone mentioned that the DEP permit has been in 10 but I don't want people to come here and we don't have
11 process for 20 months? 11 anything to do.
12 CHAIRMAN BAGOFF: Mr. Gallagher. 12 CHAIRMAN BAGOFF: We're trying to bring this
13 MR. AFRAN: Mr. Plocker raised an objection. 13 to a conclusion.
14 CHAIRMAN BAGOFF: The question is for Mr. 14 MR. AFRAN: One issue of course is when the
15 Gallagher. If Mr. Gallagher doesn't know the answer he 15 applicant brings the supplemental geotechnical report
16 can't answer, but if he does know the answer than he can 16 because that will potentially most likely cause us to
17 answer. 17 bring an engineer in. So unless, I am not saying they
18 THE WITNESS: I don't know the answer. 18 should know yet and I am not criticizing them, that's a
19 THE PUBLIC: Okay. Anybody know the answer? | 19 factor that will affect all this. If that report comes
20 MR. PLOCKER: I will make it clear for the 20 in three weeks then the staff needs time go over it and
21 record, since I did mention it before. From the time my 21 ten days notice has to be given then we need time to get
22 client initially applied for the DEP permits in 22 an engineer for hearing testimony. So impossible to
23 connection with this site plan application pursuant to 23 really predict that much at this moment.
24 the current ordinance and the settlement agreement, from 24 CHAIRMAN BAGOFF: The Board is trying to
25 time we applied, from the time the approvals were 25 have this adjudicated in August.
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1 MR. AFRAN: I have no objection to that. 1 I will presumably give our closing arguments?
2 CHAIRMAN BAGOFF: Work towards that. 2 CHAIRMAN BAGOFF: Yes.
3 MR. AFRAN: I would like to and depends in 3 MR. AFRAN: Thank you.
4 part on when that engineering information comes in. If 4 There's also --
5 it comesin July 15, I don't see how that could happen. 5 MAYOR McCARTNEY: I have a question.
6 CHAIRMAN BAGOFF: We are going to work 6 MR. AFRAN: I'm sorry.
7 towards that. 7 CHAIRMAN BAGOFF: Mr. Afran. One second.
8 MR. AFRAN: Mr. Chair, you had mentioned, to 8 MR. AFRAN: And somewhere in that time
9 me anyway, that at one point you might consider a 9 period the community gets their chance to testify?
10 working session with counsel and the Board, I don't know 10 CHAIRMAN BAGOFF: Yes.
11 if that's -- 1 MAYOR McCARTNEY: I have a question of our
12 CHAIRMAN BAGOFF: Not counsel. 12 engineer. We just heard there is a fundamental concern
13 MR. AFRAN: The Board, I'm sorry. 13 with the design as it relates to the water table, in
14 CHAIRMAN BAGOFF: And we will. That's one 14 your review did you discover any concerns?
15 of the first sessions, when everybody's done testifying 15 CHAIRMAN BAGOFF: Did you get a chance to
16 the Board will review all the information and pick out 16 look at the Princeton Hydro first report and this
17 information that our experts feel are relevant. We are 17 report? If you looked at both of them, in your expert
18 going to look over the law, we are going to look over 18 opinion, go right ahead.
19 the ordinances and then we will come to decisions on 19 MR. MacNEILL: I looked at both of them. So
20 what we hear and what we use and we may want to have 20 the applicant submitted soil testing reports signed by a
21 additional testimony or read backs. 21 geotechnical engineer. So I did note some similar
22 MR. AFRAN: And when we spoke you mentioned | 22 discrepancies as Mr. Gallagher has noted but the
23 counsel would be there with the Board. 23 geotechnical engineers licensed in the State of New
24 CHAIRMAN BAGOFF: No. 24 Jersey and he is identifying the seasonal high water
25 MR. AFRAN: Oh, that's what I understood you 25 table at the elevation in his report. On top of that,
94 96
1 to say. 1 the BPM manual from DEP requires post construction soil
2 CHAIRMAN BAGOFF: Counsel will do whatever 2 testing for any infiltration system. So during really
3 counsel wishes, but this is purely Board review. 3 post construction -- during construction the applicant
4 MR. AFRAN: Now, would that occur before or 4 will be required to ensure the seasonal high water table
5 after closing arguments? 5 and the permeability rates in those geotechnical reports
6 CHAIRMAN BAGOFF: After. Everybody's going 6 are still current during and after construction. That's
7 to be finished, then the Board will decide if they need 7 all outlined in the NJ DEP manual Chapter 12 regarding
8 to hear something again, otherwise it's going to go 8 soil testing. So that will be a requirement for any
9 through all the information. It's been a long and 9 potential -- as a potential condition of approval that
10 meticulous process, we want to make sure we get all the 10 the applicant will have to comply with those soil
11 information in our hands. 11 testing requirements during and post construction. And
12 MR. AFRAN: I want to understand how you 12 if there's an issue with that seasonal high water table
13 anticipate that working. And that would be, Diane 13 that has been identified it will have to be remediated
14 mentioned August 6 as a possible cutoff, do you mean the 14 by the applicant. Essentially redesigning the basin.
15 hearings by then and the Board will have that meeting or 15 Additional fill may be required, but all that will be
16 where does that date work? 16 reconfirmed twice, once during construction and also
17 CHAIRMAN BAGOFF: That would be first work 17 post construction.
18 session. 18 MAYOR McCARTNEY: And that's under the
19 MR. AFRAN: August 6? 19 purview of the DEP not this Board?
20 MS. McGOVERN: That's our regular meeting. 20 MR. MacNEILL: But our stormwater code
21 MR. AFRAN: Thank you. I wanted to 21 refers back to the BMP manual. The Township will
22 understand that. And then after that the Board would 22 enforce those requirements.
23 have public deliberation? 23 CHAIRMAN BAGOFF: Thank you.
24 CHAIRMAN BAGOFF: Yes. 24 Okay.
25 MR. AFRAN: But before that Mr. Plocker and 25 MR. AFRAN: Our position legally is yet to

06/20/2025 06:55:03 AM Page 93 to 96 of 101 24 of 41 sheets




97 99
1 be said on this question in terms of what the engineer 1 And Mr. Plocker.
2 just said in terms of whether there's any other role for 2 MR. PLOCKER: Yeah. In the same vain as
3 the Board to play other than post approval condition. 3 reading of the, you know, transcript or watching the
4 We are going to look into that and maybe address that 4 meeting. I know we have a new member with us tonight
5 later on before August 6, but I don't want to be seen 5 who heard testimony, I am assuming he needs a few hours
6 necessarily as agreeing. We are going to consider this 6 to get up to speed.
7 issue. 7 CHAIRMAN BAGOFF: He will either catch up on
8 CHAIRMAN BAGOFF: Thank you. 8 everything, unless there's questions, but we will state
9 The next -- 9 that for the record prior to vetting on the application.
10 MR. AFRAN: There's one issue, I'm so sorry. 10 MR. PLOCKER: Thank you.
11 My client raised an issue with me. This is not a 1 MR. AFRAN: I have a question, to what
12 criticism at all, we know some minutes are not yet ready 12 extent are the transcripts -- have they been provided
13 and we wonder what role that will play in terms of work 13 regularly to the Board? The new member could read them.
14 session, final approval if the minutes are not yet 14 1 don't know whether they're actually going to the Board
15 available? One of them is because of me because I have 15 or not.
16 to get exhibits. But there are other meetings and it's 16 CHAIRMAN BAGOFF: I don't know the answer to
17 been raised -- 17 that.
18 CHAIRMAN BAGOFF: We are going to work 18 MS. McGOVERN: Well, Jamilet.
19 together to make this happen in the public interest. 19 MS. VITE: The transcripts are on the
20 MR. AFRAN: So the issue was raised to me by 20 website.
21 several clients. 21 MR. AFRAN: Great. Transcripts, except for
22 CHAIRMAN BAGOFF: We have communication, the | 22 tonight, are available. So the new members or those who
23 Board will not terminate this application until the 23 aren't here could read it.
24 public hear's -- the Board hear's all information. 24 MS. VITE: And the minutes are also on the
25 Objectors have the right to speak to the public, the 25 website. Minutes missing right now ARE the April 30,
98 100
1 applicant has the right to refute things, our experts 1 which are probably going to be adopted the next meeting.
2 have the right to have their peace and then the Board's 2 MR. AFRAN: And the one we need to provide
3 findings and I hoping we are trying to work towards 3 the exhibit for.
4 that. 4 MS. VITE: So only two are missing.
5 MR. AFRAN: Right. And the only thing I'm 5 MR. AFRAN: Thank you.
6 raising is it's been raised several times there's a 6 CHAIRMAN BAGOFF: Thank you.
7 viewpoint that the minutes should be available before 7 I would like to also personally thank Mr.
8 there is a final decision. So I am raising that because 8 Joe Fagan, our Zoomist, for working with us so
9 I know we are a bit behind, understandably so, there's a 9 diligently and, Jamilet, our board secretary, for being
10 lot going on. 10 amazing and the zoning official who is here with us all
1 CHAIRMAN BAGOFF: We are working towards 11 the time. Upstairs on the second floor is where she
12 that end. Thank you. 12 lives. Thank her very much.
13 So just for the record, I want to state that 13 (Hearing concludes at 9:30 PM.)
14 Council Person Susan Scarpa, who sits on the Planning 14
15 Board was unable to come this evening, she has listened 15
16 to the whole meeting on Zoom. She was not able to 16
17 participate in the meeting, she will sign that she was 17
18 Zoom present, and present that to our counsel. 18
19 The next special meeting for this 19
20 application, West Essex Highlands PB 24-01, Lot 179 Lot 20
21 32 in the IH-1 zone will be on June 23, Monday, at 6:30 21
22 PM in person and it would be available on Zoom for 22
23 watching only. No comments. And Monday, June 30 at 23
24 6:30 PM in counsel chambers in person and available on 24
25 Zoom, no comments. 25
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