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Peter G. Steck 
Community Planning Consultant 

80 Maplewood Avenue, Maplewood, New Jersey 07040-1252 
(973) 762-6568 

Steckplan@gmail.com 
 

August 31, 2023    
  

PLANNING REPORT 

TO: Kevin Malanga, Esq. kevinmalanga@yahoo.com 

RE: Evaluation of Jurisdictional Issues 
Application of West Orange Plaza PB-21-01 
Block 152.01, Lots 1445 & 1445.05 
155 Prospect Avenue 
West Orange, New Jersey 
 

INTRODUCTION 

At your request I reviewed the above referenced application that is scheduled to 
continue to be heard by the West Orange Planning Board on September 6, 2023. The 
materials reviewed were posted on the West Orange municipal website.* 

Based on my review, I conclude from a planning point of view that the West Orange 
Planning Board does not have jurisdiction to hear this application. This conclusion is 
based on the proposed inclusion of a fast food restaurant that is not a permitted use in the 
PC Zone, the zoning dimensional data assuming that the entire property is in a PC Zone 
(whereas a substantial portion is in the R-5 Zone), and a defective public notice. 

STATUS OF A QUICK SERVICE RESTAURANT 

Testimony by the applicant’s engineer, Mr. Delaney, is understood to indicate that 
the applicant is proposing a “quick  casual restaurant” at the northern end of proposed 
Building C with approximately 70 seats and a drive-up window. The term “quick casual 
restaurant” seems to be Mr. Delaney’s amalgamation of a “quick service restaurant” and 
a “fast casual restaurant.”  These are not zoning terms but food service industry terms.  
Both terms encompass what are commonly known as a fast food restaurant with “fast 
casual restaurant” being an industry term for a fast food restaurant that allows for more 
customization of meals but possesses the same service characteristics as a “quick service 
restaurant.”  Attachment A  indicates the results of a Google search for the term “fast 
food restaurant” and indicates that the term is synonymous with “quick service restaurant”. 
A “quick casual restaurant” is not a zoning classification used in the West Orange Land 
Use Regulations. 

 
 
      ______________ 
 
 

*Go to September 6, 2023 Planning Board Special Meeting https://www.westorange.org/Archive.aspx?AMID=38 
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Section 25-4 of the Land Use Regulations has two relevant definitions that are 
reproduced below. They are mutually exclusive categories. If a use fits the definition of 
a fast food restaurant, it cannot be classified as a restaurant. 

FAST FOOD RESTAURANT 
Shall mean the retail sale of ready-to-eat foods and beverages for on 
and/or off premises consumption, whenever the foods and beverages are 
available upon a short waiting time, and orders are placed by the customer 
at a counter, and primarily served in or on disposable wrappers, containers 
or plates, and where there is a seating capacity of more than 15 individuals. 
This does not include restaurants which have "take-out" as accessory to a 
traditional restaurant. 

RESTAURANT 
Shall mean a public establishment which serves food and drink primarily or 
exclusively for consumption on the premises and is not a "fast food 
restaurant" as defined in this chapter. For the purposes of this chapter, a 
"bar" shall also be deemed a "restaurant" only if food is prepared, served 
and consumed on the premises. 

 

The P-C Zone permits restaurants but not fast food restaurants. Attachment B  reproduces 
the Township’s table of permitted uses. The issue of whether the proposed  business is permitted or 
not permitted is a fact sensitive question. Simply put:  

• Does the establishment sell ready-to-eat foods and beverages, that is, 
foods that are already cooked and can be eaten immediately? 

• Does the establishment allow purchased items to be consumed on the 
premises or taken off-premises for consumption? 

• Upon ordering, is there a short time for receiving the order (because the 
foods are already cooked and kept warm)? 

• Are orders placed at a counter, rather than by served by wait staff while 
the customer is sitting at a table? 

• Are the food and beverage products provided in disposable containers, 
such as paper or plastic plates and cups rather than on chinaware or in 
glassware? 

• Have more than 15 seats on the premises available for on-site 
consumption by customers? 

If the proposed use has these characteristics, it is a “fast food restaurant” and not 
a “restaurant,” and is not a permitted principal use in the P-C Zone. Because it is not a 
principal use in the P-C Zone and requires a variance under N.J.S.A.40:55D-70.d(1), only 
the Board of Adjustment has jurisdiction to entertain the entire application. 
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IMPROPERLY INCLUDING R-5 ZONE ACREAGE 

The subject site consists of approximately 23 acres in the P-C Zone and 
approximately 9.67 acres in the R-5 Zone. The R-5 Zone does not allow commercial uses. 
In calculating the dimensional standards for the proposed development, the applicant is 
using the acreage of the entire 32.67 acre site including the portion in the R-5 Zone. This 
is improper as there is no provision in the Land Use Ordinance that allows land in another 
zone that does not permit the proposed use to count as if entirely within the zone that 
permits the proposed use. Although the applicant is not proposing any physical 
improvements in the R-5 Zoned portion of the property, the R-5 Zoned acreage is being 
treated as if it were in the P-C Cone. 

For example, the zoning schedule on the site plan (See Attachment C) states the 
maximum building coverage is 20% in the P-C Zone and the existing building coverage is 
12.54% of the site and is proposed to be 15.14% of the site. However, it appears that 
these calculations are based on the entire 32.67 acres including the approximately 9.67 
acres in the P-C Zone. If only the approximate 23 acres in the P-C Zone were utilized in 
the calculation, the existing building coverage would be 17.8% and the proposed building 
coverage would be 21.5% which exceeds the maximum permitted in the P-C Zone. 

A similar observation is made with respect to the lot coverage (impervious 
coverage). The applicant indicates that the proposed lot coverage is 56.54% of the site 
and the maximum permitted is 75%. However, if only the 23 acre portion of the site in the 
P-C Zone is utilized, the proposed lot coverage amounts to approximately 80.3% of the P- 
C Zoned portion of the site which exceeds the maximum of 75%. 

 

The proper consideration of this application should acknowledge at a minimum that 
building coverage and lot coverage variances are needed. More significantly, use of the 
open space in the R-5 Zone for justifying building coverage and lot coverage in the P-C 
Zone constitutes a use variance under N.J.S.A.40:55D-70.d(1) in my opinion and 
necessitates Board of Adjustment jurisdiction of the entire application. 

 
DEFECTIVE PUBLIC NOTICE 

 
The applicant’s public notice is included in Attachment D. The notice is defective 

in that it states that the applicant is proposing a restaurant whereas what is being proposed 
is a fast food restaurant which is not permitted in the P-C Zone. The notice also does not 
reference variances needed for building coverage and lot coverage. Finally, the public 
notice references a hearing by the West Orange Planning Board whereas the Planning 
Board does not have jurisdiction of this application.  

 

 
 

N. J. Planner License No. 1776 
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